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Malpractice Verdicts

Caring for your patient after discharge

Improper treatment of
depression and psychosis
blamed for suicide

Kings County (NY) Supreme Court
A 52-year-old patient with a history of
mental illness was hospitalized for
treatment of major depression with recurrent
psychotic features. After release she under-
went counseling with a psychiatrist at a men-
tal health center. One month after discharge
the patient was rehospitalized for 2 weeks.
After this release she resumed counseling at
the mental health center. Six months later
the patient’s husband telephoned the center
and reported that the patient needed fur-
ther treatment. The husband was-instructed
to bring the patient to a hospital, but he did
not do so. The next day the patient commit-
ted suicide by jumping from a fourth-floor
window.

The case went to trial against the psychi-
atrist, a social worker, and the mental health
center. The patient’s family claimed that she
should have been prescribed antidepressant
medication, enrolled in family therapy, and
received immediate care when her husband
telephoned the mental health center with
concerns. The psychiatrist, a social worker,
and the mental health center argued that
the patient was properly treated and medi-
cation was prescribed. They counterclaimed
that the husband was negligent toward his
wife by failing to take her to the hospital as
instructed.

A $75,000 settlement was reached with
the social worker prior to the verdict. Remain-
ing parties reached a $650,000/$250,000
high/low agreement.
> A defense verdict was returned

A woman with prescription
drugabuse commits suicide
19.days afterdischarge

Floyd County.(GA) Superior Court

patient, in her early 40s, was under a

psychiatrist’s care and admitted to an
acute care psychiatric facility for prescrip-
tion drug abuse. The patient was discharged
from the psychiatric facility with instructions
to continue outpatient therapy with the psy-
chiatrist. The patient committed suicide 19
days later.

The patient’s family alleged that the psy-
chiatrist failed to properly diagnose and treat
the patient’s mental condition, arguing that
the clinician should not have discharged the
patient from the acute care psychiatric facil-
ity while she experienced drug withdrawal
symptoms and depression. The psychiatrist
claimed that the patient was treated properly
for substance abuse, and depression was sec-
ondary and related to drug abuse. The psy-
chiatrist also said that the patient received
a comprehensive discharge plan, which in-
cluded follow-up treatment with him and
counselors.

> A defense verdict was returned
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Discharge may
form the basis of a
negligence claim
if the release is not
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Dr. Grant’s observations

uicide rates are highest immediately

afterhospital discharge.'?Inadequate

follow-up care or discharge plan-
ning may increase the risk for suicide* A
recent study of 121,933 psychiatric patients
at VA hospitals found that 481 (0.4%) died
of suicide within 1 year of discharge; 46%
of those deaths occurred within the first 3
months. Patients who stayed less than 14
days or had poor continuity of care had a
higher risk of suicide.

Discharge may form the basis for a neg-
ligence claim if the release is not a valid ex-
ercise in professional judgment. In Bell vs
New York City Health and Hospitals Cor-
poration, a patient attempted suicide after
hospital discharge. He was released despite
suicidal ideation and psychosis. Citing the
lack of a well documented psychiatric ex-
amination, the court found the hospital
negligent because the psychiatrist failed to
investigate the patient’s psychiatric history
and delusions or an incident when the pa-
tient was restrained the night before.>®

The courts have not found psychiatrists
negligent when they perform a risk assess-
ment and reasonably conclude that the
benefits of release outweigh the risks.”

Reasonable protection
When a doctor-patient relationship is es-
tablished, the psychiatrist has a duty of
care to the patient. The psychiatrist must
act affirmatively to protect the patient from
violent acts against himself. This becomes
a duty to reasonably attempt to prevent
patient suicide. Negligence occurs when
this duty is breached. A negligence claim
can be established if the breach was proxi-
mately related to a suicide.

Two factors determine liability in suicide
cases: forseeability and reasonable care.

Forseeability refers to the reasonable eval-
uation of suicide potential based on a risk

g Box 1]

Short-term suicide risk factors

e Panic attacks

* Anxiety

e | oss of pleasure

e Diminished concentration
e Depressive turmoil

® Insomnia
Source: Reference 12

assessment. Failure to perform and docu-
ment this assessment may be evidence of
negligence.

Document in your risk assessment the
patient’s:

e short-term suicide risk factors (Box 1)

¢ suicidal thoughts, plans, intents, and
actions

¢ feelings of hopelessness

e substance abuse

e evidence of poor impulse control®’

e protective factors such as coping
and survival skills, family responsibili-
ties, child-related concerns, and moral/
religious beliefs.!*!"!

Reasonable care indicates a systematic
approach to treatment within the profes-
sion’s standards. Appropriate suicide pre-
cautions—which are part of reasonable
care—must be performed based on a risk
assessment. In the first case, instructing the
family to bring the patient to the hospital
constituted reasonable care. If the family
refused over the phone to bring the patient
to the hospital, the psychiatrist would
have had to assess the risk of suicide and
deliver reasonable care, which might have
included summoning emergency services
to the patient’s home.

In the second case, reasonable care en-
compasses a discharge plan and continu-
ity of care. Discharge plans should include
safety precautions and treatment. Follow-
up after discharge ensures that the treat-



gLBox 2]

Issues to discuss with
previously suicidal patients
and their families

e Emphasize the need for follow-up therapy
and/or medication adherence

¢ Inform the patient and family of crisis
management procedures and steps.
Patient needs to know how to the contact
treatment provider and what to do when
the clinician is not immediately accessible
in an emergency

¢ Obtain the patient’s permission for you
to talk with family members as is clinically
necessary

¢ Instruct the family to monitor the patient
and communicate changes or concerns
to the outpatient providers

¢ Enlist the family to help safeguard the
home, for example, removing firearms

¢ Evaluate the patient’s understanding
and acceptance of the aftercare plan.

Family members should be aware of any

problems in the patient’s understanding
or acceptance of the plan.

Source: Reference 9

ment plan has been carried out. Educate
family members about monitoring the
patient, communicating observations
about changes or concerns, and safeguard-
ing the home, such as removing firearms
(Box 2).%

The discharge records should indicate:

e information sources (such as patient
report, family report) the psychiatrist used
when deciding to discharge the patient

e factors that went into the decision to
discharge (such as response to medications)

* how these factors were balanced
against the option of keeping the patient in
the hospital.

Consider and record the risks and ben-
efits of discharge versus continued hospi-
talization. Patient anxiety about leaving
the security of the hospital can precipitate
a crisis and should be part of the risk-
benefit analysis."

Comparative negligence. In some suicide
cases, courts have allowed a comparative
negligence defense, either against the fam-
ily or the patient. In Maunz vs Perales, the
psychiatrist instructed the patient’s family
to remove all guns from the home, referred
the patient to an outpatient clinic, advised
the family to make an appointment 1 week
later, and then discharged the patient. The
next day, the patient bought a gun and shot
himself.

The court held that “people generally
have a duty to exercise ordinary care for
their own safety. To rule otherwise would
make the doctor the absolute insurer of
any patient exhibiting suicidal tendencies.
The consequence of such a ruling would be
that no health care provider would want to
risk the liability exposure in treating such a
patient, and, thus, suicidal persons would
be denied necessary treatment.”>'®
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