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Dear Dr. Mossman:
My patient stopped antipsychotic medica-
tion, experienced a recurrence of paranoid 
schizophrenia, and now is involuntarily hospi-
talized. During her admission assessment, she 
said she had a “psychiatric advance directive.” I 
obtained the document, which says she refus-
es psychopharmacologic treatment under any 
circumstances. Without medication, she might 
take years to recover. How should I proceed?

Submitted by “Dr. Y” 

Most psychiatrists who regular-
ly practice hospital-based care 
know their state’s legal proce-

dures for forcing psychotic, civilly com-
mitted patients to take medication to 
relieve their acute symptoms. In most ju-
risdictions, courts will order medication 
over a patient’s objection after finding that 
the patient lacks competence to refuse anti-
psychotic therapy and that the proposed 
treatment is in the patient’s best interest.1

But if a patient has a psychiatric advance 
directive (PAD) that opposes psychotropic 
medication, things may become complicat-
ed. To decide what to do if a patient’s PAD 
precludes administering a treatment you 
think is necessary, you should understand:

• what PADs do
• what courts have said about PADs
•  what your state’s laws say about PADs
•  where and when to seek legal advice.

What are advance directives?
An advance directive (or “declaration”) 
for health care (ADHC) is a legal docu-
ment executed by a competent indi-
vidual that states preferences regarding 
medical treatment should that individual 
become incapable of making or express-
ing decisions.2-4 An ADHC may be a “living 
will” that lays out instructions for spe-
cific health care situations or a “durable  
power of attorney” (DPOA) that designates 
a proxy decision maker, or it may include 
elements of both. In 1990, the U.S. Congress 
passed the Patient Self-Determination Act,5 
which required health care institutions that 
receive Medicare or Medicaid to ask pa-
tients whether they have ADHCs and to 
give patients information about state laws 
governing ADHCs. 

Modeled after medical advance directives, 
PADs let competent individuals declare their 
wishes should they need psychiatric treat-
ment during a period of decision-making 
incapacity.3,4 At least 25 states have advance 
directive statutes specific to psychiatry.6 
Depending on the state, PADs may allow 
individuals to assert their preferences re-
garding psychotropic medication, electro-
convulsive therapy (ECT), alternatives to 
hospitalization, location and length of volun-
tary hospitalization, the treating psychiatrist, 
seclusion and restraint, emergency medica-
tions, and visitors.

Psychiatric advance directives:  
May you disregard them?
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DO YOU HAVE A  
QUESTION ABOUT  
POSSIBLE LIABILITY?
▶ Submit your malpractice-
related questions to Dr. Mossman 
at douglas.mossman@qhc.com. 

▶ Include your name, address, 
and practice location.  
If your question is chosen for 
publication, your name can 
be withheld by request. 
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Prevalence and praise
The prevalence of PADs is unknown. A 2006 
survey of 1,011 psychiatric outpatients in 
California, Florida, Illinois, Massachusetts, 
and North Carolina by Swanson et al7 

found only 4% to 13% of patients previ-
ously executed a PAD. However, most par-
ticipants said that if given the opportunity 
and assistance, they would create a PAD.7

Psychiatric advocacy groups have lauded 
the development of PADs. For example, the 
National Alliance on Mental Illness’ position 
is that “PADs should be considered as a way 
to empower consumers to take a more active 
role in their treatment, and as a way to avoid 

conflicts over treatment and medication is-
sues.”8 Proponents suggest that PADs:

• promote autonomy
•  foster communication between pa-

tients and treatment providers
•  increase compliance with medication 
•  reduce involuntary treatment and ju-

dicial involvement.4,8

Mental Health America launched My 
Plan, My Life: My Psychiatric Advance 
Directive in September 2011 to increase 
public awareness of the availability of 
PADs.9 Therefore, it is safe to assume that 
most psychiatrists will encounter patients 
with PADs.

Clinical Point

PADs let competent 
individuals declare 
their wishes should 
they need psychiatric 
treatment during a 
period of decision-
making incapacity

State Provider compliance

Kentucky14 Providers must provide mental health treatment that complies with the instructions 
in an advance directive to the fullest extent possible when the instructions are within 
standards for mental and physical health care and permitted by state and federal 
law. Providers may override expressed refusals of treatment only if a court order 
contradicts the advance directive or an emergency endangers a patient’s life or 
poses a serious risk to physical health

Ohio15 A provider who does not wish to comply with a patient’s declaration must notify the 
patient and any proxy and document the notification. The provider may not interfere 
with the patient’s transfer to another provider who is willing to follow the patient’s 
declaration. Providers may subject a patient to treatment contrary to a declaration 
only if: 

1)  the patient is committed and the committing court acknowledges the declaration 
and specifically orders treatment contrary to the declaration, or 

2) an emergency situation endangers the life or health of the declarant or others

Oklahoma16 Physicians and psychologists must follow as closely as possible the terms of a 
patient’s declaration. A provider who cannot comply with the terms of the patient’s 
declaration must make arrangements to transfer the patient and the appropriate 
medical records without delay to another physician or psychologist 

Pennsylvania17 If a provider cannot in good conscience comply with a patient’s declaration 
because the instructions are contrary to accepted clinical practice and medical 
standards, the provider must make every reasonable effort to help transfer care to 
another provider who will comply with the declaration. While the transfer is pending, 
the provider must provide treatment in a way that is consistent with the declaration. 
If reasonable efforts to transfer fail, the patient may be discharged

Utah18 A physician must comply with a declaration to the fullest extent possible, consistent 
with reasonable medical practice, the availability of treatments requested, and 
applicable law. A physician may subject a patient to treatment contrary to wishes 
expressed in a declaration if:

1)  the declarant has been committed to the custody of a local mental health 
authority, or 

2) an emergency endangers life or health

Examples of state laws on compliance with psychiatric  
advance directives

Table 1
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What if a PAD blocks treatment?
What happens when an adult such as Dr. 
Y’s patient has a PAD that precludes effec-
tive treatment? A similar situation led to 
Hargrave v Vermont.10

Nancy Hargrave, a Vermont woman 
with schizophrenia and a history of psychi-
atric hospitalizations, executed a DPOA—
Vermont does not have a separate statute for 
PADs—in which she explicitly refused “any 
and all anti-psychotic, neuroleptic, psychotro-
pic, or psychoactive medications,” and ECT.10 

In anticipation of situations like this, 
Vermont’s legislature passed Act 114, a 1998 
state law that required caregivers to abide by 
the DPOAs of civilly committed individuals 
and mentally ill prisoners for 45 days.10  After 
this time, a court may override the advance 
directive and allow involuntary medication 
administration if a patient “ha[d] not expe-
rienced a significant clinical improvement 
in his or her mental state, and remain[ed] 
incompetent.”10

In 1999, Hargrave sued the state of 
Vermont and other parties in federal court, 
alleging that Act 114 constituted discrimi-
nation under Title II of the Americans with 
Disabilities Act11 because Act 114 excluded 

her from participating in the “services, pro-
grams, or activities of a public entity,” name-
ly, the use of her DPOA under Vermont state 
law.10 The federal district court sided with 
Hargrave, concluding that “Act 114 was fa-
cially discriminatory against mentally dis-
abled individuals.” One year later, the U.S. 
Court of Appeals for the Second Circuit af-
firmed the district court’s ruling. 

Surprisingly, no other court has adju-
dicated this issue. However, in Second 
Circuit states—Vermont, New York, and 
Connecticut—DPOAs of mentally ill patients 
cannot be abrogated. This is an unsettling no-
tion for many psychiatrists, because, as Paul 
Appelbaum, MD, explains, “Advance direc-
tives may now constitute an ironclad bul-
wark against future involuntary treatment 
with medication—except in emergencies—
even for incompetent, committed patients 
and even when the alternative is long-term 
institutional care.”12 Other scholars have 
pointed out that giving physicians an avenue 
to override or disregard patients’ directives 
would negate their intended purpose, which 
is to have one’s competently expressed wish-
es followed when one’s decision-making ca-
pacity is compromised.6,13 

Clinical Point

PADs may allow 
individuals to assert 
their preferences 
regarding ECT, 
medication, and 
alternatives to 
hospitalization

State Liability or immunity

Oklahoma16 A provider who transfers the patient without unreasonable delay to another 
provider or who makes a good faith attempt to do so may not be subject to 
criminal prosecution or civil liability. The provider may not be found to have 
committed an act of unprofessional conduct for refusal to comply with the terms 
of the declaration, and transfer under such circumstances shall not constitute 
abandonment. However, the failure of a provider to transfer in accordance with this 
subsection shall constitute professional misconduct

Pennsylvania17 A provider who acts in good faith and consistent with the statute may not be 
subject to criminal or civil liability, discipline for unprofessional conduct, or 
administrative sanctions. A provider may not be found to have committed an act 
of unprofessional conduct by the relevant state professional board because the 
provider refused to comply with:

1)  the direction or decision of an individual due to conflicts with a provider’s 
contractual, network, or payment policy restrictions, or 

2)  a declaration that violates accepted clinical standards or medical standards 
of care

PAD: psychiatric advance directive

Excerpts from state laws on PAD-related liability

Table 2
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Doctors’ duties
How you should respond to an involun-
tary patient’s PAD depends on which state 
you practice in. A physician’s obligation to 
comply with a patient’s PAD depends on 
state law, and most states with PAD laws 
provide some latitude or options if physi-
cians believe they should not comply with a 
patient’s wishes.6,13 Table 114-18 (page 31) cites 
examples of statutory language regarding a 
physician’s duty to comply with a PAD.

A survey of 164 psychiatrists in North 
Carolina provides some insight into psychia-
trists’ perceptions of PADs.19 After reading a 
hypothetical scenario about a mentally ill in-
dividual whose PAD expressed refusal of hos-
pitalization or treatment with antipsychotics, 
47% of the psychiatrists chose to override the 
PAD. The authors found that “PAD override 
was more likely among psychiatrists who 
worked in hospital emergency departments; 
those who were concerned about patients’ vi-
olence risk and lack of insight; and those who 
were legally defensive.”

In addition to addressing conflicts be-
tween patients’ PADs and doctors’ views 
about proper treatment, some state laws 
also contain clauses that spell out the lim-
its of physician liability in cases of physi-
cian compliance or noncompliance with 
PADs. Excerpts from 2 such laws appear in 
Table 2.16-17
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Clinical Point

PAD compliance 
laws vary by state; 
most states provide 
options if physicians 
believe they should 
not comply with a 
PAD

Bottom Line
Psychiatric advance directives (PADs) are legal instruments for declaring preferences 
about mental health treatment. Your obligations regarding the instructions in a 
patient’s PAD differ from state to state. If your patient has a PAD that you believe 
you should not comply with, check your state’s laws on PADs and speak with your 
attorney or your hospital’s legal department.

Related Resources
•  National Resource Center on Psychiatric Advance Directives. 

www.nrc-pad.org.

•  Duke University Program on Psychiatric Advance Directives. 
http://pad.duhs.duke.edu.

•  Hung EK, McNiel DE, Binder RL. Covert medication in psy-
chiatric emergencies: is it ever ethically permissible? J Am 
Acad Psychiatry Law. 2012;40(2):239-245.
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