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In contrast, when adjusted for popu-
lation changes, Data Bank studies showed
no significant nationwide increase in the
number of paid claims from 1991 to
2003. Data from individual states also
bear this out.1

Furthermore, studies of the relation-
ship between claims’ payments and pre-
miums have shown only a weakly positive
relationship, suggesting other factors are
involved. The argument that decreased
investment returns have led to large price
increases probably has some merit but
does not explain the magnitude of the
changes or the variation across states.

❚ So, what’s the answer 
for physicians?

Most likely, a combination of several
changes has led to the recent crisis—
increased claims’ costs, poor pricing deci-
sions or cost projections by insurers, and
decreased investment income. Rather
than seeing these issues as distinct, it may
be more useful to see their intrinsic rela-
tionships in leading to rapid premium
increases and a malpractice crisis.

In this article, the first of 2, I discuss
recent events influencing insurance premi-
ums, which may also suggest to you
avenues to explore in optimizing your
own coverage. In part 2, I will address

W hat has led to the current mal-
practice crisis? There are 2
main theories.

Physicians, insurers, and hospitals
generally blame lawyers and the litigation
system for increasing the number of
claims filed (claim frequency) and 
the average payout on claims (claims
severity).

Attorneys and consumer groups
argue that malpractice insurance goes
through natural cycles in costs and
charges. For the rise in premiums in the
current crisis, they particularly blame
decreased investment returns and poor
pricing decisions by insurers.

❚ Who’s right?
Research suggests that neither argument
alone is persuasive. For instance, a study
of the National Practitioner Data Bank,
which collects results of all malpractice
claims payments, found that claims sever-
ity did increase since 1991, but not during
the current malpractice crisis period 
when adjusted for inflation: 52% from
1991 to 2003 but only 6% from 2000 to
2003.1 The highest growth rate has been
in medium-sized awards, not the large
ones you often read about. And, as
always, claims severity growth varies
among states (FIGURE 1).1

Malpractice crisis 
Causes of escalating insurance
premiums, and implications for you
A shift in types of coverage is just one factor; but corrective
options may be available to you
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our current tort system and concrete pro-
posals for change being pursued.

❚ How premiums 
are determined

Almost all physicians carry professional
liability (malpractice) insurance, either by
choice or legal requirement. Coverage is
usually purchased individually or by
group from a commercial company or 
a physician-owned mutual company.
Hospitals may purchase insurance or 
be self-insured, and their physician
employees may be covered through those
policies.

In theory, a tort system to resolve mal-
practice claims is supposed to serve as a
negative incentive to physicians to prac-
tice high quality medicine. But the 1999
Institute of Medicine report on the occur-
rence and ramifications of medical errors,
To Err is Human,2 provided evidence that
the malpractice system has failed to
accomplish this goal. 

Unlike auto insurance, malpractice
premiums are mainly determined by the
class of physician (including type of work)

and geography, rather than by an individ-
ual’s practice experience. Auto insurance
premiums are adjusted according to the
insured’s driving record. This is difficult to
accomplish with malpractice insurance
because claims experience is too variable
over short periods of time.

Insurers take the following into
account when they set premiums: 1) antic-
ipated payouts to a class of physicians and
the uncertainty of their estimate; 2)
expected administrative expenses to man-
age the insurance; 3) future investment
income; and 4) desired amount of profit.
Information on past losses and expenses is
used but, clearly, much of the determina-
tion involves complicated predictions.

Another characteristic that makes rate
setting difficult is the length of time from
the occurrence of an event to the filing of
a claim to the resolution of that claim. On
average, this is 4 to 5 years. The difficulty
in predicting the liability for claims that
have not yet been filed adds to the prob-
lem in setting premiums accurately.

❚ How does your state 
manage rate setting?

Although malpractice has been a political
issue at the federal level in the past few
years, the reality is that, like most insur-
ance, it is mainly regulated by the states.  

States with substantial restrictions (17
states in 2004) require insurers to file rate
changes and gain approval before prices
can change. 

States with less restrictive environ-
ments require such prior approval only if
rate increases exceed a certain amount (23
in 2004) or only require notification after
rates are changed (9 in 2004).1

Whether these varying types of state
regulation lead to higher or lower premi-
ums is unclear.

In addition to these strategies, states
have also implemented an array of tort
reforms in an attempt to address the cost
of physician malpractice policies. Caps
have been the most popular reform, with
26 states instituting them (FIGURE 2).3

F I G U R E  1

Amount of average paid claim, 1991-2003

From 2000 to 2003, total paid claims (blue line) rose by just 6% 
Source: Chandra et al.1
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❚ Recent events influencing
premiums

A number of changes in the past few years
have occurred in the malpractice arena.
• Increased numbers of physician-owned
companies and fewer commercial carriers
since the malpractice crisis of the 1970s.
These companies often give physicians
better rates and more control, but some
have been undercapitalized and not 
survived. 
• A rise in the cost of reinsurance since
September 11. Reinsurance covers costs
above a certain level and limits compa-
nies’ losses in a given year. Reinsurers 
suffered large losses from the terrorist
attacks of September 11, 2001 and, subse-
quently, raised their prices significantly to
all liability companies.
• More hospitals self-insuring to better
control rates and their risk pool leading
increasing numbers of physicians to
obtain their malpractice coverage through
hospitals. This lowers their costs in com-
parison to those who practice in small
groups or solo settings. 
• A shift in the type of insurance from
occurrence (all incidents in the policy year
are covered regardless of when the claim
is filed) to claims-made policies (coverage
is for claims filed in the policy year regard-
less of when the event occurred). With
claims-made insurance, physicians have to
purchase costly “tail” policies to cover the
possibility of incidents during the years of
coverage becoming future claims.  
• The growth of state-mandated funds as
insurers of last resort for physicians who
cannot find any coverage. These funds are
financed by surcharges on hospital and
physician malpractice policies, which in
turn increases those costs.
• A decrease in companies’ investment
yields since 2000 (from 5.2% in 2000 to
4.3% in 2002), in spite of the fact that
insurers’ portfolios are quite conservative
as required by state law. While some com-
panies saw their investment income drop
by 50% in these years, this amount is still
only a small part of insurers’ total income.

❚ Options to explore
• Check with your state’s division of insur-
ance website to see if there is a list of carri-
ers, and information about their experience.
• Rather than a claims-made policy, consid-
er getting an occurrence policy that will
eliminate the worry and cost of purchasing
“tail” insurance. If you work for a group
practice, inquire about whether occurrence
insurance is an option. If occurrence insur-
ance is not available or seems too costly,
ask your agent about what a typical tail
policy would cost.
• You may want to inquire about purchas-
ing insurance through a local hospital,
which could yield cost savings.
• Don’t skimp on coverage amounts.
Consider getting risk-management training
to learn what you can do to minimize the
risk of being sued. 

F I G U R E  2

Caps on damages by state

Data as of April 2006. Maine and Oregon have caps that only apply in cases of wrongful
death; Alaska, Florida, Massachusetts, and Ohio have caps that increase or can be
waived in severe cases. Source: Mello 2006.3
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If you’re part of a
group, ask about
occurrence 
coverage; or you
may want to
explore obtaining
coverage through
your local hospital
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Amalpractice crisis,
according to the

AMA, occurs when
“patients lose access to
care as a result of a bro-
ken medical liability 
system… that causes
physicians’ insurance
premiums to skyrocket
forcing them to restrict
their practice.” An alter-
nate description would
be when insurers’ finan-
cial situation deteriorates
resulting in higher than
average increases in pre-
miums or decrease in the
supply of insurance. The
existence and severity of
a crisis varies from state
to state (see map at right).4

Insurance becomes less available when carriers exit the market because of decreased prof-
itability, as happened in the first malpractice crisis (1974–76) and in the current crisis in which St.
Paul, the largest national malpractice insurer, left the market.

Insurance becomes relatively unaffordable when premiums increase rapidly, as occurred in the
second malpractice crisis in the mid-1980s and also in the current crisis, which has seen
increasing premiums since 1999 and some moderation since 2004. Increases in premiums may
differ across states, within states, and among specialties.

How providers feel about premium increases depends on both the size and rapidity of the
increases and by their ability to collect more for their services to pay for increases. In the cur-
rent crisis, providers have had more difficulty maintaining a balance between cost increases and
income as discounted fee contracts and lack of growth in Medicare and Medicaid payments
have constrained growth in practice revenue.

The current malpractice crisis
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