What’s the VERDICT?

Your 15-year-old patient
requests an IUD without
parental knowledge

The dilemmas of adolescent consent

Joseph S. Sanfilippo, MD, MBA, and Steven R. Smith, MS, JD

CASE Adolescent seeks care without parent
A 15-year-old patient (GO) presents to the
gynecology clinic requesting birth control. She
reports being sexually active over the past
6 months and having several male partners
over the past 2 years. She and her current
male partner use condoms inconsistently. She
reports being active in school sports, and her
academic performance has been noteworthy.
Her peers have encouraged her to seek out
birth control; one of her good friends recently
became pregnant and dropped out of school.
She states that her best friend went to a similar
clinic and received a “gynecologic encounter”
that included information regarding safe sex and
contraception, with no pelvic exam required for
her to receive birth control pills.

The patient insists that her parents are not
to know of her request for contraception due to
sexual activity or that she is a patient at the clinic.
The gynecologist covering the clinic is aware
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of the American College of Obstetricians and
Gynecologists Committee on Adolescent Health
Care and their many publications. The patient
is counseled regarding human papillomavirus
(HPV) vaccination and screened for sexually
transmitted infections. In addition, the gynecolo-
gist discusses contraceptive options with the
patient, ranging from oral contraceptives, vagi-
nal rings, subdermal implants, depomedroxy-
progesterone acetate, as well as intrauterine
devices (IlUDs). The gynecologist emphasizes
safe sex and advises that her partner consider
use of condoms independent of her method of
birth control. The patient asks for oral contracep-
tives and is given information about their use and
risks, and she indicates that she understands.

A few months later the patient requests an
IUD, as she would like to have lighter menses
and not have to remember to take a pill every
day. The provider obtains informed consent for
the insertion procedure; the patient signs the
appropriate forms.

The IUD is inserted, with difficulty, by a
resident physician in the clinic. The patient
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What'’s the VERDICT?

FAST
TRACK

No circumstances
involving adolescent
consent and
treatment have
been more
contentious than
abortion and
contraception.
Clinicians must
focus on their
state laws.

experiences severe pelvic pain during and
immediately following the insertion. She is sent
home and told to contact the clinic or another
health care provider or proceed to the local
emergency department should pain persist or if
fever develops.

The patient returns 72 hours later in pain.
Pelvic ultrasonography shows the IUD out of
place and at risk of perforating the fundus of
the uterus. Later that day the patient’s mother
calls the clinic, saying that she found a state-
ment of service with the clinic’s number on it
in her daughter’s bedroom. She wants to know
if her daughter is there, what is going on, and
what services have been or are being provided.
In passing she remarks that she has no intention
of paying (or allowing her insurance to pay for)
any care that was provided.

What are the provider’s obligations at this
point, both medically and legally?

Medical and legal
considerations

One of the most difficult and important
health law questions in adolescent medicine
is the ability of minors to consent to treat-
ment and to control the health care infor-
mation resulting from treatment. (“Minor”
describes a child or adolescent who has not
obtained the age of legal consent, generally
18 years old, to lawfully enter into a legal
transaction.)

The consent of minor patients
The traditional legal rule is that parents or
guardians (“parent” refers to both) must con-
sent to medical treatment for minor children.
There is an exception for emergency situa-
tions but generally minors do not provide
consent for medical care, a parent does.' The
parent typically is obliged to provide payment
(often through insurance) for those services.
This traditional rule has some excep-
tions—the emergency exception already
noted and the case of emancipated minors,
notably an adolescent who is living almost
entirely independent of her parents (for exam-
ple, she is married or not relying on parents
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in a meaningful way). In recent times there
has been increasing authority for “mature
minors” to make some medical decisions.?
A mature minor is one who has sufficient
understanding and judgment to appreci-
ate the consequences, benefits, and risks of
accepting proposed medical intervention.

No circumstance involving adolescent
treatment has been more contentious than
services related to abortion and, to a lesser
degree, contraception.® Both the law of con-
sent to services and the rights of parents to
obtain information about contraceptive
and abortion services have been a matter of
strong, continuing debate. The law in these
areas varies greatly from state-to-state, and
includes a mix of state law (statutes and court
decisions) with an overlay of federal consti-
tutional law related to reproduction-related
decisions of adolescents. In addition, the
law in this area of consent and information
changes relatively frequently.* Clinicians, of
course, must focus on the consent laws of the
state in which they practice.

STI counseling and treatment

All states permit a minor patient to consent
to treatment for an STI (TABLE 1).° A number
of states expressly permit, but do not require,
health care providers to inform parents of
treatment when a physician determines it
would be in the best interest of the minor.
Thus, the clinic would not be required to pro-
vide proactively the information to our case
patient’s mother (regarding any STI issues)
when she called.®

Contraception

Consent for contraception is more compli-
cated. About half the states allow minors who
have reached a certain age (12, 14, or 16 years)
to consent to contraception. About 20 other
states allow some minors to consent to con-
traceptive services, but the “allowed group”
may be fairly narrow (eg, be married, have a
health issue, or be “mature”). In 4 states there
is currently no clear legal authority to provide
contraceptive services to minors, yet those
states do not specifically prohibit it. The US
Supreme Court has held that a state cannot
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1ABLE 1 State by state minor consent to contraceptive, sexually transmitted infection (STI),
and abortion services®®

State Contraceptive services STI services Abortion services
Alabama AllP Alle Parental Consent

Alaska All All (Parental Notice)®

Arizona All All Parental Consent

Arkansas All Alle Parental Consent

California All All (Parental Consent)®
Colorado All All Parental Notice

Connecticut Some All All

Delaware Alle Alle Parental Notice'

Dist. of Columbia All All All

Florida Some All Parental Notice

Georgia All Alle Parental Notice

Hawaii Allbe Allbe

Idaho All All° Parental Consent

lllinois Some Alle Parental Notice

Indiana Some All Parental Consent

lowa All All Parental Notice

Kansas Some Alle Parental Consent

Kentucky Alle Alle Parental Consent

Louisiana Some Alle Parental Consent

Maine Some Alle All

Maryland All° All° Parental Notice
Massachusetts All All Parental Consent

Michigan Some All° Parental Consent

Minnesota All° All° Parental Notice

Mississippi Some All Parental Consent

Missouri Some All° Parental Consent

Montana Alle Alle (Parental Consent)®
Nebraska Some All Parental Consent

Nevada Some All (Parental Notice)®

New Hampshire Some AllP Parental Notice

New Jersey Some Alle (Parental Notice)®

New Mexico All All (Parental Consent)®

New York All All

North Carolina All All Parental Consent

North Dakota All° Parental Consent

Ohio All Parental Consent

Oklahoma Some Alle Parental Consent and Notice
Oregon All° All

Pennsylvania Allp All Parental Consent

Rhode Island All Parental Consent

South Carolina Alld All¢ Parental Consent

South Dakota Some All Parental Notice

Tennessee All All Parental Consent

Texas Some Alle Parental Consent and Notice
Utah Some All Parental Consent and Notice
Vermont Some All

Virginia All All Parental Consent and Notice
Washington All Allp

West Virginia Some All Parental Notice

Wisconsin All Parental Consent

Wyoming All All Parental Consent and Notice
TOTAL 26+DC 50+DC 2+DC

a«All” applies to those aged 17 and younger or to minors of at least a specified age such as 12 or 14. “Some” applies to specified categories of minors (those who have a
health issue, or are married, pregnant, mature, etc.) The totals include only those states that allow all minors to consent.

bApplies to minors 14 and older.

®Physicians may, but are not required to, inform the minor’s parents.

9dApplies to mature minors 15 and younger and to all minors 16 and older.
®Enforcement permanently or temporarily enjoined by a court order; policy not in effect.
Delaware’s abortion law applies to women younger than 16. South Carolina’s abortion law applies to those younger than 17.
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CONTINUED FROM PAGE 41

TABLE 2 Joint Commission components
of informed consent*™?

Discussion of the following elements is required:

¢ Nature of proposed care/treatment/services/medications/interventions or

procedures

¢ Potential benefits/risks or adverse effects, including recuperation/

potential problems

e Likelihood of achieving care/treatment and service goals

¢ Relevant risks/benefits/adverse effects of alternatives

¢ Risks of refusal of treatment

* Any limitations on confidentiality of information learned from the patient

¢ Documentation of elements of informed consent
|

FAST
TRACK

The general
requirements of
consent pertain to
adolescent care:
the patient must
have capacity and
be appropriately
informed and
consent must be
voluntary and free
of manipulation
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completely prohibit the availability of con-
traception to minors.” The reach of that deci-
sion, however, is not clear and may not extend
beyond what the states currently permit.

The ability of minors to consent to con-
traception services does not mean that there
is a right to consent to all contraceptive
options. As contraception becomes more
irreversible, permanent, or risky, it is more
problematic. For example, consent to ster-
ilization would not ordinarily be within a
minor’s recognized ability to consent. Stan-
dard, low risk, reversible contraception gen-
erally is covered by these state laws.®

In our case here, the patient likely was
able to consent to contraception—initially
to the oral contraception and later to the
IUD. The risks and reversibility of both are
probably within her ability to consent.>'* Of
course, if the care was provided in a state
that does not include the patient within the
groups that can give consent to contracep-
tion, it is possible that she might not have the
legal authority to consent.

General requirements

of consent

Even when adolescent consent is permitted
for treatment, including in cases of contra-
ception, it is essential that all of the legal and
ethical requirements related to informed
consent are met.

1. The adolescent has the capacity to
consent. This means not only that the state-
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mandated requirements are met (age, for
example) but also that the patient can and
does understand the various elements of
consent, and can make a sensible, informed
decision.

The bottom line is “adolescent capacity
is a complex process dependent upon the
development of maturity of the adolescent,
degree of intervention, expected benefit of
the medical procedure, and the sociocul-
tural context surrounding the decision.”"
Other items of interest include the “evolving
capacity” of the child,'? which is the concept
of increasing ability of the teen to process
information and provide more appropriate
informed consent. Central nervous system
(CNS) maturation allows the adolescent to
become increasingly more capable of deci-
sion making and has awareness of conse-
quences of such decisions. Abstract thinking
capabilities is a reflection of this CNS matur-
ing process. If this competency is not estab-
lished, the adolescent patient cannot give
legitimate consent.

2. The patient must be given appropriate
information (be “informed”). The discus-
sion should include information relevant to
the condition being treated (and the disease
process if relevant). In addition, information
about the treatment or intervention pro-
posed and its risks and alternatives must be
provided to the patient and in a way that is
understandable.

3. As with all patients, consent must be
voluntary and free of coercion or manip-
ulation. These elements of informed consent
are expanded on by the Joint Commission,
which has established a number of compo-
nents of informed consent (TABLE 2).%'3

Confidentiality and release

of information to parents

and others

Similar to consent, parents historically have
had the authority to obtain medical informa-
tion about their minor children. This right
generally continues today, with some limita-
tions. The right to give consent generally car-
ries with it the right to medical information.

CONTINUED ON PAGE 44
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CONTINUED FROM PAGE 42

Abortion consent is a complex,
and separate, issue

It is important to emphasize that the issues of consent to abortion are
much different than those for contraception and sexually transmitted
infections. As our case presentation does not deal with abortion, we
will address this complex but important discussion in the future—as
there are an estimated 90,000 abortions in adolescent girls annually."

Given that abortion consent and notification laws are often com-
plex, any physician providing abortion services to any minor should
have sound legal advice on the requirements of the pertinent state
law. In earlier publications of this section in OBG MANAGEMENT we
have discussed the importance of practitioners having an ongoing
relationship with a health law attorney. We make this point again, as
this person can provide advice on consent and the rights of parents
to have information about their minor children.
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There are some times when parents may
access medical information even if they have
not given consent.

This right adds complexity to minor
consent and is an important treatment issue
and legal consideration because confiden-
tiality for adolescents affects quality of care.
Adolescents report that “confidentiality is
an important factor in their decision to seek
[medical] care”'* Many parents are under
the assumption that the health care provider
will automatically inform them independent
of whether or not the adolescent expressed
precise instruction not to inform.'*'6

Of course if a minor patient authorizes
the physician to provide information to her
parents, that is consent and the health care
provider may then provide the information.
If the patient instructs the provider to convey
the information, the practitioner would ordi-
narily be expected to be proactive in provid-
ing the information to the parent. The issue of
“voluntariness” of the waiver of confidential-
ity can be a question, and the physician may
discuss that question with the patient. Ordi-
narily, however, once a minor has authorized
disclosure to the parent, the clinician has the
authority to disclose the information to the
parent, but not to others.

Vol. 31 No. 3

All of the usual considerations of confi-
dentiality in health care apply to adolescent
ObGyn services and care. This includes the
general obligation not to disclose informa-
tion without consent and to ensure that
health care information is protected from
accidental release as required by the Health
Insurance Portability and Accountability Act
(HIPAA) and other health information pri-
vacy laws."”

How and when to protect
minor confidentiality
A clinician cannot assure minors of absolute
confidentiality and should not agree to do
so or imply that they are doing so.!® In our
hypothetical case, when the patient told the
physician that her parents were not to know
of any of her treatment or communications,
the provider should not have acquiesced by
silence. He/she might have responded along
these lines: “I have a strong commitment to
confidentiality of your information, and we
take many steps to protect that information.
The law also allows some special protection
of health care information. Despite the com-
mitment to privacy, there are circumstances
in which the law requires disclosure of infor-
mation—and that might even be to parents.
In addition, if you want any of your care cov-
ered by insurance, we would have to disclose
that. While I expect that we can do as you ask
about maintaining your confidentiality, no
health care provider can absolutely guaran-
tee it
Proactive vs reactive disclosure. There
is “proactive” disclosure of information and
“reactive” disclosure. Proactive is when the
provider (without being asked) contacts a
parent or others and provides information.
Some states require proactive information
about specific kinds of treatment (especially
abortion services). For the most part, in states
where a minor can legally consent to treat-
ment, health care providers are not required
to proactively disclose information.*
Clinicians may be required to respond
to parental requests for information, which
is reactive disclosure and is reflected in our
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case presentation. Even in such circum-
stances, however, the individual providing
care may seek to avoid disclosure. In many
states, the law would not require the release
of this information (but would permit it if it
is in the best interest of the patient). In addi-
tion, there are practical ways of avoiding
the release of information. For example, the
health care provider might acknowledge the
interest and desire of the parent to have the
information, but might humbly explain that
in the experience of many clinicians pro-
tecting the confidentiality of patients is very
important to successful treatment and it is
the policy of the office/clinic not to breach
the expectation of patient confidentiality
except where that is clearly in the best inter-
est of the patient or required by law.

In response to the likely question, “Well,
isn’t that required by law?” the clinician can
honestly reply, “I don’t know. There are many
complex factors in the law regarding disclo-
sure of medical information and as I am not
an attorney I do not know how they all apply
in this instance.” In some cases the parent
may push the matter or take some kind of
legal action. It is in this type of situation that
an attorney familiar with health law and the
clinician’s practice can be invaluable.

When parents are involved in the
minor’s treatment (bringing the patient to
the office/clinic, for example), there is an
opportunity for an understanding, or agree-
ment, among the patient, provider, and par-
ent about what information the parent will
receive. Ordinarily the agreement should
not create the expectation of detailed infor-
mation for the parent. Perhaps, for example,
the physician will provide information only
when he or she believes that doing so will be
in the best interest of the patient. Even with
parental agreement, complete confidenti-
ality cannot be assured for minor patients.
There may, for example, be another parent
who will not feel bound by the established
understanding, and the law requires some
disclosures (in the case of child abuse or a
court order).?

Accidental disclosure. Health care pro-
viders also should make sure that office
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Additional resources and guidance

As the pediatric and adolescent segment of gynecologic care con-
tinues to evolve, it is noteworthy that the American Board of Obstet-
rics and Gynecology recently has established a “Focused Practice”
designation in pediatric adolescent gynecology. This allows ObGyns
to have an ongoing level of professional education in this specialized
area. Additional information can be obtained at www.abog.org or
info@abog.org.

More resources for adolescent contraceptive care include:
The American College of Obstetricians and Gynecologists (ACOG)
“Birth Control (Especially for Teens)” frequently asked questions
information series (https://www.acog.org/Patients/FAQs/Birth-
Control-Especially-for-Teens)
ACOG’s Adolescent Healthcare Committee Opinions address ado-
lescent pregnancy, contraception, and sexual activity (https://www.
acog.org/-/media/List-of-Titles/COListOfTitles.pdf)
ACOG statement on teen pregnancy and contraception, April 7,
2015 (https://www.acog.org/About-ACOG/News-Room/State-
ments/2015/ACOG-Statement-on-Teen-Pregnancy-and-Contracep
tion?IsMobileSet=false)
North American Society for Pediatric and Adolescent Gynecology
resources for patients (https://www.naspag.org/page/patienttools)
Society for Adolescent Health and Medicine statement regarding
contraceptive access policies (https://www.adolescenthealth.org)
The Guttmacher Institute’s overview of state laws relevant to minor
consent, as of January 1, 2019 (https://www.guttmacher.org/state-
policy/explore/overview-minors-consent-law). It is updated frequently.

procedures do not unnecessarily or acciden-
tally disclose information about patients.
For example, routinely gathering informa-
tion about insurance coverage may well trig-
ger the release of information to the policy
holder (often a parent). Thus, there should
be clear understandings about billing, insur-
ance, and related issues before information
is divulged by the patient. This should be part
of the process of obtaining informed consent
to treatment. It should be up front and hon-
est. Developing a clear understanding of the
legal requirements of the state is essential, so
that assurance of confidentiality is on legal,
solid ground.

Abuse reporting obligations

All states have mandatory child abuse report-
ing laws. These laws require medical profes-
sionals (and others) to report known, and
often suspected, abuse of children. Abuse
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includes physical, sexual, or emotional, and
generally also includes neglect that is harm-
ing a child. When there is apparent sexual
or physical abuse, the health care provider
is obligated to report it to designated state
authorities, generally child protective ser-
vices. Reporting laws vary from state to state
based on the relationship between the sus-
pected abuser and the minor, the nature of the
harm, and how strong the suspicion of abuse
needs to be. The failure to make required
reports is a crime in most states and also may
result in civil liability or licensure discipline.
Criminal charges seldom result from the fail-
ure to report, but in some cases the failure to
report may have serious consequences for the
professional.

An ObGyn example of the complexity
of reporting laws, and variation from state
to state, is in the area of “statutory rape”
reporting. Those state laws, which define
serious criminal offenses, set out the age
below which an individual is not legally
capable of consenting to sexual activity. It
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