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Dear Dr. Mossman,

At the general hospital where | perform con-
sultations, the medical service asked me to
fill out psychiatric “hold” documents to keep
a severely malnourished young woman with
anorexia nervosa from leaving the hospital.
Ms. Q, whose body mass index (BMI) was
12 (yes, 12), came to the hospital to have
her “electrolytes fixed.” She was willing to
stay the night for electrolyte repletion, but
insisted she could gain weight on her own at
home.

I'm worried that she might die without
prompt inpatient treatment; she needs to
stay on the medical service. Should I fill out
a psychiatric hold to keep her there? What
legal risks could | face if Ms. Q is detained and
force-fed against her will? What are the legal
risks of letting her leave the hospital before
she is medically stable?

Submitted by “Dr. F”

hen a severely malnourished
patient with an eating disorder
arrives on a medical floor, treat-
ment teams often ask psychiatric consultants
to help them impose care the patient desper-
ately needs but doesn’t want. This reaction is
understandable. After all, an eating disorder
is a psychiatric illness, and hospital-based
psychiatrists have experience with treating
involuntary patients. A psychiatric hold may
seem like a sensible way to save the life of
a hospitalized patient with a mental illness.
But filling out a psychiatric hold only
scratches the surface of what a psychiatric
consultant’s contribution should include;
in Ms. Q’s case, initiating a psychiatric
hold is probably the wrong thing to do.

Why would filling out a psychiatric hold
be inappropriate for Ms. Q? What clinical
factors and legal issues should a psychia-
trist consider when helping medical col-
leagues provide unwanted treatment to a
severely malnourished patient with an eat-
ing disorder? We'll explore these matters as
we consider the case of Ms. Q (Figure) and
the following questions:

® What type of care is most appropriate
for her now?

¢ Can she refuse medical treatment?

* What are the medicolegal risks of let-
ting her leave the hospital?

* What are the medicolegal risks of
detaining and force-feeding her against
her will?

*When is a

psychiatric  “hold”

appropriate?

What care is appropriate?

Given her state of self-starvation, Ms. Q’s
treatment plan could require close moni-
toring of her electrolytes and cardiac sta-
tus, as well as watching her for signs of
“refeeding syndrome”—rapid, potentially
fatal fluid shifts and metabolic derange-
ments that malnourished patients could
experience when they receive artificial
refeeding.!

continued on page 56
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L Figure

Treatment decision-making for a patient with an eating disorder
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AMA: against medical advice

First, the physicians who are caring for
Ms. Q should determine whether she needs
more intensive medical supervision than is
usually available on a psychiatric unit. If
she does, but she won’t agree to stay on a
medical unit for care, a psychiatric hold is
the wrong step, for 2 reasons:

* Once a psychiatric hold has been exe-
cuted, state statutes require the patient to
be placed in a psychiatric facility—a state-

approved psychiatric treatment setting,
such as a psychiatric unit or free-standing
psychiatric hospital—within a specified
period.*® Most nonpsychiatric medical
units would not meet state’s statutory defi-
nition for such a facility.

¢ A psychiatric hold only permits short-
term detention. It does not provide legal
authority to impose unwanted medical
treatment.



Does Ms. Q have capacity?

In the United States, Ms. Q has a legal right
to refuse medical care—even if she needs it
urgently—provided that her refusal is made
competently.* As Appelbaum and Grisso’
explained in a now-classic 1988 article:

The legal standards for competence
include the four related skills of commu-
nicating a choice, understanding relevant
information, appreciating the current sit-
uation and its consequences, and manip-
ulating information rationally.

The Table® (page 58) describes these abili-
ties in more detail.

Only courts can make legal determina-
tions of competence, so physicians refer to
an evaluation of a patient’s competence-
related abilities as a “capacity assessment.”
The decision as to whether a patient has
capacity ultimately rests with the primary
treatment team; however, physicians in
other specialties often enlist psychiatrists’
help with this matter because of their inter-
viewing skills and knowledge of how men-
tal illness can impair capacity.

No easy-to-use instrument for evaluating
capacity is available. However, Appelbaum?®
provides examples of questions that often
prove useful in such assessments, and a
review by Sessums et al” on several capac-
ity evaluation tools suggests that the Aid to
Capacity Evaluation® may be the best instru-
ment for performing capacity assessments.

Patients with anorexia nervosa often dif-
fer substantially from healthy people in
how they assign values to life and death,’
which can make it difficult to evaluate their
capacity to refuse life-saving treatment.
Malnutrition can alter patients’ ability to
think clearly, a phenomenon that some
patients with anorexia mention as a rea-
son they are grateful (in retrospect) for the
compulsory treatment they received.’ Yet,
if an evaluation shows that the patient has
the decision-making capacity to refuse care,
then her (his) caregivers should carefully

document this conclusion and the basis for
it. Although caregivers might encourage her
to accept the treatment they believe she
needs, they should not provide treatment
that conflicts with their patient’s wishes.

If evaluation shows that the patient lacks
capacity, however, the findings that sup-
port this conclusion should be documented
clearly. The team then should consult the
hospital attorney to determine how to best
proceed. The attorney might recommend
that a physician on the primary treatment
team initiate a “medical hold”—an order
that the patient may not leave against
medical advice (AMA)—and then seek an
emergency guardianship to permit medical
treatment, such as refeeding.

To treat or not to treat?

What are the legal risks of allowing Ms. Q
to leave AMA before she reaches medical
stability?

Powers and Cloak! describe a case of a
26-year-old woman with anorexia nervosa
who came to the hospital with dizziness,
weakness, and a very low blood glucose
level. She was discharged after 6 days with-
out having received any feeding, only to
return to the emergency department 2 days
later. This time, she had a letter from her
physician stating that she needed medical
supervision to start refeeding, yet she was
discharged from the emergency depart-
ment within a few hours. She was re-admit-
ted to the hospital the next day.

Powers and Cloak" do not report this
woman’s medical outcome. But what if
she had suffered a fatal cardiac arrhyth-
mia before her third presentation to the
emergency department or suffered another
injury attributable to her nutritional state:
Could her physicians be found at fault?

On Cohen & Associates” Web site, they
essentially answer, “Yes.” They describe a
case of “Miss McIntosh,” who had anorexia
nervosa and was discharged home from a
hospital despite “chronic metabolic prob-
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Elements of competence to make decisions about medical treatment

Standards of capacity Abilities

Communicating a choice

Can the patient communicate a clear and consistent choice

- and her (his) treatment preferences?

Understanding relevant information

Does the patient understand relevant information about ...

® her condition?

¢ the risks and benefits of proposed treatments, alternative
treatments, and no treatment?

Appreciating the current situation and Does the patient appreciate the consequences of her

its consequences

- decision?

Manipulating information rationally

Can the patient use and manipulate information rationally?

Is her decision in keeping with her long-standing wishes and

| desires?

Source: Adapted from reference 5

lems and not eating properly.” She went into
a “hypoglycemic encephalopathic coma”
and “suffered irreversible brain damage.”
A subsequent lawsuit against the hospital
resulted in a 7-figure settlement,” illustrat-
ing the potential for adverse medicolegal
consequences if failure to treat a patient with
anorexia nervosa could be linked to subse-
quent physical harm.

On the other hand, could a patient with
anorexia who is being force-fed take legal
action against her providers? Atleast 3 recent
British cases suggest that this is possible.”*"
A British medical student with anorexia,
E, made an emergency application to the
Court of Protection in London, claiming
that being fed against her will was akin to
reliving her past experience of sexual abuse.
In E’s case, the judge ruled “that the balance
tips slowly but unmistakably in the direc-
tion of life preserving treatment” and autho-
rized feeding over her objection.® In 2 other
cases, however, British courts have ruled
that force-feeding anorexic patients would
be futile and disallowed the practice.*!

Faced with possible legal action, no mat-
ter what course you take, how should you
respond? Getting legal and ethical consul-
tation is prudent if time allows. In many
cases, hospital attorneys might prefer that
physicians err on the side of preserving life

(D. Vanderpool, MBA, JD, personal com-
munication, February 3, 2016)—even if that
means detaining a patient without clear
legal authorization to do so—because attor-
neys would prefer to defend a doctor who
acted to save someone’s life than to defend
a doctor who knowingly allowed a patient
to die.

When might persons with

an eating disorder be civilly
committed?

Suppose that Ms. Q does not need urgent
nonpsychiatric medical care, or that her life-
threatening physical problems now have
been addressed. Her physicians strongly
recommend that she undergo inpatient
psychiatric treatment for her eating disor-
der, but she wants to leave. Would it now be
appropriate to fill out paperwork to initiate
a psychiatric hold?

All US. jurisdictions authorize “civil
commitment” proceedings that can lead
to involuntary psychiatric hospitalization
of people who have a mental disorder and
pose a risk to themselves or others because
of the disorder."®

In general, to be subject to civil com-
mitment, a person must have a substantial
disorder of thought, mood, perception, ori-



entation, or memory. In addition, that disor-
der must grossly impair her (his) judgment,
behavior, reality testing, or ability to meet
the demands of everyday life."”

People with psychosis, a severe mood
disorder, or dementia often meet these cri-
teria. However, psychiatrists do not usually
consider anorexia nervosa to be a thought
disorder, mood disorder, or memory dis-
order. Does this mean that people with
anorexia nervosa cannot meet the “substan-
tial” mental disorder criterion?

It does not. Courts interpret the words in
statutes based on their “ordinary and natural
meaning.”*® If Ms. Q perceived herself as fat,
despite having a BMI that was far below the
healthy range, most people would regard her
thinking to be disordered. If, in addition, her
mental disorder impaired her “judgment,
behavior, and capacity to meet the ordinary
demands of sustaining existence,” then her
anorexia nervosa “would qualify as a mental
disorder for commitment purposes.”*’

To be subject to civil commitment, a per-
son with a substantial mental disorder also
must pose a risk of harm to herself or others
because of the disorder. That risk can be evi-
denced via an action, attempt, or threat to
do direct physical harm, or it might inhere
in the potential for developing grave dis-
ability through neglect of one’s basic needs,
such as failing to eat adequately. In Ms. Q’s
case, if the evidence shows her eating-disor-
dered behavior has placed her at imminent

risk of permanent injury or death, she has
satisfied the legal criteria that justify court-
ordered psychiatric hospitalization.
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When a severely malnourished patient with anorexia nervosa does not agree
to allow recommended care, an appropriate clinical response should include
judgment about the urgency of the proposed treatment, what treatment setting

is best suited to the patient’s condition, and whether the patient has the mental
capacity to refuse potentially life-saving care.
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