Fiduciary Services for Veterans
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VA clinicians need to understand the basic steps in the fiduciary assignment process, how this
process may affect veterans who have fiduciaries, and the differences that exist between the
Social Security Administration system and the Veterans Benefits Administration.

eterans with psychiatric dis-

abilities who are found in-

competent to manage their

finances are assigned trustees
to directly receive and disburse their
disability funds. The term representa-
tive payee refers to trustees assigned
by the Social Security Administra-
tion (SSA), and the term for those
assigned by the Veterans Benefits
Administration (VBA) is fiduciaries.
The generic term trustee will be used
when referring to an individual re-
sponsible for managing another per-
son’s benefits, regardless of the source
of those benefits.

Because a trustee assignment is as-
sociated with the loss of legal rights
and personal autonomy, the clinical
utility of appointing trustees has been
extensively researched.'” However,
almost all the literature on trustees
for adults with psychiatric disabilities
has focused on services within the ci-
vilian sector, whereas little is known
about military veterans with similar
arrangements.

Veterans with psychiatric dis-
abilities face challenges in managing
money on a daily basis. Like other
individuals with serious mental ill-
nesses, they may have limitations in
basic monetary skills associated with
mild to severe cognitive deficits, ex-
perience difficulties in budgeting fi-
nances, and have impulsive spending
habits during periods of acute psy-
chosis, mania, or depression. Unlike
civilians with severe mental illness,
veterans are able to receive disabil-
ity benefits from both the VBA and
the SSA, thus having the potential for
substantially greater income than is
typical among nonveterans with psy-
chiatric disabilities.

This increased income can in-
crease veterans’ risk of debt through
increased capacity to obtain credit
cards and other unsecured loans
as well as make them more vulner-
able to financial exploitation and
victimization. Veterans with incomes
from both VBA and SSA face the
added complication of dealing with
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2 distinct, ever-changing, and often
difficult-to-navigate benefit systems.
This article compares the VBA
fiduciary program with the better-
known SSA representative payment
program, then discusses in detail the
fiduciary program administered by
the VBA, highlighting areas of particu-
lar relevance to clinicians, and ends
with a review of the published litera-
ture on the VBA fiduciary program for
individuals with severe mental illness.

FEDERAL TRUSTEE PROGRAMS

The magnitude of the 2 main fed-
eral trustee systems is remarkable. In
2010, 1.5 million adult beneficiaries
who received Supplemental Security
Income (SSI) had representative pay-
ees responsible for managing about
$4 billion per month.?? Likewise, in
2010, almost 100,000 individuals
receiving VBA benefits had fiducia-
ries responsible for overseeing about
$100 million per month in disability
compensation or pension benefits."
The SSA has a single arrange-
ment for provision of representative
payee services in which the payee as-
signment can be indefinite, the re-
sponsibility for modification of the
arrangement lies with the beneficiary,
and oversight is minimal in both
policy and practice.’ In contrast, the
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VBA, which oversees veterans’ pen-
sions and disability benefits, admin-
isters several fiduciary arrangements
that range in permanency and level
of oversight (Table).

Permanent fiduciary appoint-
ments can be either federal or court
appointed. Federal fiduciaries man-
age only VBA-appointed benefits,
whereas court-appointed trustees
(also known as guardians, fiduciaries,
conservators, or curators, depend-
ing on the state) are appointed by
the state to supervise all the finan-
cial assets of an incompetent benefi-
ciary, potentially including both VBA
and SSA benefits. Court-appointed
trustees are usually designated when
broader trust powers are needed to
protect the beneficiary’ interests."

A final VBA fiduciary arrange-
ment is called a Supervised Direct
Payment. The payment is made di-
rectly to a veteran with periodic su-
pervision by a field examiner who
assesses the veteran’s use of funds.
This arrangement is used when a
veteran has future potential to be
deemed competent and released from
VBA supervision. It allows the vet-
eran a trial period of managing her/
his funds generally for about a year
but no longer than 36 months before
transitioning to direct pay.'!

Unlike SSA, which compensates
total disability only, VBA has a rat-
ing system that estimates the de-
gree to which a veteran is disabled
and grants disability compensation
accordingly.'* In 2009, the average
monthly payment for all SSA recipi-
ents of SSI was $474; the average
monthly payment for all recipients
of disability benefits from VBA in
that year was $925.'3!* For 2009,
the federal maximum a SSA recipi-
ent could receive was only $674, al-
though this could be supplemented
by state funds. On the other hand,
there is no set maximum for veter-

ans’ benefits, which are determined
through a formula that includes both
percentage disability and number of
dependents.'>!> In 2011, the average
monthly payment for disabled veter-
ans with fiduciaries was $2,540 per
month."?In a study of 49 veterans
with trustees, the mean benefit from
VBA was twice that of the SSA."”

Because VBA benefits are typically
higher than those from SSA and be-
cause veterans can receive both SSA
and VBA benefits, disabled veterans
tend to have higher incomes than
do civilians receiving disability ben-
efits. Veterans also may receive lump
sum payouts for past benefits, which
can be substantial (often $20,000
to $40,000 and sometimes up to
$100,000).'¢ For these reasons, iden-
tifying individuals who need a fidu-
ciary and overseeing the management
of funds once a fiduciary is assigned
are critical.

REFERRAL AND EVALUATION

The process through which a civil-
ian SSA beneficiary is referred and
evaluated for a representative payee
is arguably less rigorous than is the
referral of a veteran for the VBA fi-
duciary program. In the former, the

treating clinician’s response to a sin-
gle question, “In your opinion, is the
beneficiary capable of managing his/
her funds?” on the application for
disability benefits often serves as the
impetus for payee assignment.

In the latter, the VBA uses a rating
agency to make determinations of a
veteran’s capacity to handle VBA ben-
efits either after receiving a request
for such a determination or after re-
ceiving notice that a state court has
determined the person is incompe-
tent and/or has appointed a guardian
to the person. The Code of Federal
Regulations defines the criteria for
finding a veteran with a psychiatric
disability incompetent to manage his
or her finances as follows: “a men-
tally incompetent person is one who
because of injury or disease lacks
the mental capacity to contract or
to manage his or her own affairs, in-
cluding disbursement of funds with-
out limitation.”'” As such, if a veteran
with mental illness is to be assigned a
fiduciary, there needs to be evidence
that the mental illness causes finan-
cial incompetence.

To assign a fiduciary, multiple
sources of evidence are considered in
demonstrating behaviors indicating
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FIDUCIARY SERVICES

Table. Types of Fiduciary Arrangements in the Veterans Benefits Administration System?

Fiduciary Type Time Requirements for
Fiduciary subtype | Definition Served Serving as a Fiduciary
Federal
Legal custodian Person or legal entity designated by the Permanent | Credit check, criminal
VBA to manage benefits on behalf of an background check,
incompetent veteran living in a character witness (if
noninstitutional setting fiduciary is an individual)
Spouse Incompetent veteran’s spouse Permanent | Criminal background
check, character witness
Institutional Chief officer of an institution where an Permanent | Criminal background
award payee incompetent veteran is receiving long-term check
care (nursing home, domiciliary, prison,
or mental institution)
Superintendent Officer designated by the Secretary of the Permanent | Criminal background
of an Indian Interior to receive funds due an incompetent check
reservation Indian beneficiary
Custodian- Emergency interim fiduciary assigned if Maximum Criminal background
in-fact payments can not be made to an existing or 12 months | check, character witness
successor fiduciary
Court appointed Appointed by a U.S. state to supervise an Permanent | Criminal background
incompetent beneficiary and/or that person’s check, character witness
financial assets (states have wide discretion
to appoint fiduciaries, which may include
family members, unrelated individuals,
financial institutions, state agencies, or
corporations)
Supervised Payment made directly to an incompetent Maximum
direct payment veteran with periodic supervision by a field 36 months
examiner who assesses the veteran’s use of
funds
Temporary Appointed to serve as fiduciary while the Maximum Credit check, criminal
determination of incompetence is being made 120 days background check

or appealed

aInformation obtained from the VBA Fiduciary Program Manual and annual benefits reports for fiscal years 2005 and 2013.

Totals include minor beneficiaries, adult disabled children, and incompetent surviving spouses as well as incompetent veterans. About 57% of the total number of

incompetent surviving spouses (31%), adult disabled children (10%), and minor children (2%).
VBA = Veterans Benefits Administration.
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Minimum Frequency of Field
Examiner Oversight

No. of Beneficiaries®

Fiscal Year 2005

Fiscal Year 2013

1 year, then every 3 years 67,420 114,45
1 year, then every 6 years with a 13,909 18,764
letter or phone call every 3 years

1 year, then every 4 years with a 3,875 1,801
letter or phone call every 3 years

1 year, then every 3 years 3 9
N/A N/A 46

1 year, then every 3 years 11,854 7,981
Yearly 3,246 4,201
120 days N/A N/A

beneficiaries in fiscal year 2013 were adult incompetent veterans. The remaining percentages included

FIDUCIARY SERVICES

financial incapacity. To illustrate, in
Sanders v Principi, the VBA reviewed
a veteran’s psychiatric history and
weighed the opinion of a psychiatrist
that the veteran’s mental illness was
in remission against the opinion of
family members that the veteran did
not possess the ability to “conduct
business transactions as his cognitive
skills were severely impaired.”®

The VBA is expected to conduct
a thorough review of the record and
provide reasoned analysis in support
of its conclusions, as discussed in
Sims v Nicholson.'® The Sims court as-
serted that to render its decision, the
VBA can consider a wide array of in-
formation sources, including field ex-
amination reports, private psychiatric
examinations, medical examiners’
reports, and private physicians. Vet-
erans are informed of the reasons be-
hind the need for a fiduciary, which
less commonly occurs in assigning
representative payees in the SSA. Al-
though the documented policy for
evaluating and determining need for
a fiduciary is impressive in its rigor,
it is unknown to what extent these
standards are put into actual practice.

For health care clinicians, decid-
ing when to request formal assess-
ment by the VBA rating agency of a
veteran’s capacity to manage benefits
can be challenging to both clinical
judgment and to the therapeutic re-
lationship. Although clinicians such
as primary care providers, nurses, so-
cial workers, and case managers often
hear information from the veteran
and his/her family about the veteran’s
day-to-day management of funds,
most of these providers are not neces-
sarily qualified to make a formal as-
sessment of financial capacity.

Black and colleagues developed a
measure to assess money misman-
agement in a population composed
primarily of veterans.”® Although this
measure was correlated with client
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Global Assessment of Functioning
scores and client-rated assessment of
money mismanagement, it was not
correlated with clinician judgment of
the individual’s inability to manage
funds. Rosen and colleagues similarly
found that clinician assessment of
whether a veteran would benefit from
a trustee arrangement was not associ-
ated with the veteran meeting more
stringent objective criteria, such as
evidence that mismanagement of
funds had resulted in the veteran’s
inability to meet basic needs or had
substantially harmed the veteran.*!
Recognizing that their clinical judg-
ment has limitations without external
guidance, clinicians may postpone
referral, particularly if there is also
concern that the veteran may mis-
understand the referral decision as a

contact information for fiduciary
services, which clinicians and family
members may find useful.

THE FIDUCIARY ROLE

Once an individual has been deter-
mined to need a formal trustee, the
decision of who will assume this role
differs for SSA and VBA systems.
Whereas over 70% of SSA-appointed
representative payees for individuals
are family members, the majority of
fiduciaries for veterans are attorneys
or paralegals.?*** The ultimate desig-
nation of a trustee can have critical
consequences for both beneficiaries
and their families. Some studies have
shown that people with psychiatric
disabilities who are financially depen-
dent on family members are signifi-
cantly more likely to be aggressive

he significant amount of money veterans receive may
put them at higher risk for financial exploitation.

personal judgment, possibly impair-
ing future relationships with the cli-
nician or clinical team.

One option a clinician can con-
sider prior to an official request to the
VBA rating agency is to refer the vet-
eran to a trained neuropsychologist
for a financial capacity evaluation.
The information obtained normally
includes a detailed clinical interview,
standardized performance measures,
and neuropsychological testing.??
This evaluation may allow the clini-
cian to feel more confident about his/
her decision and provide a nonjudg-
mental way of initiating discussion
with the veteran. Clinicians may also
want to discuss the situation with
staff of the Fiduciary Program prior
to making a referral. The VBA web-
site (http://benefits.va.gov/fiduciary)
provides information about the fi-
duciary process, including regional

and even violent toward those fam-
ily members, with a greater elevated
risk of conflict if the disabled person
has more education, or even better
money management skills, than the
assigned family trustee.**" Although
there are fewer family fiduciaries in
the VBA system, it is still possible
that veterans with psychiatric disabil-
ities will have these conflicts.

The significant amount of money
veterans receive may put them at
higher risk for financial exploitation.
Given that the VBA disability pay-
ment is a reliable source of income
and that many veterans with psychi-
atric disabilities live in environments
of lower socioeconomic status, the
veteran with a psychiatric disability
may be especially vulnerable to finan-
cial manipulation. In an environment
where many individuals have lim-
ited monetary resources, experience

financial strain, and are frequently
unemployed, it is unsurprising that,
at best, family and friends may seek
help and assistance from the veteran,
and at worst, may maliciously exploit
him or her. As a disinterested third
party, it can be helpful for the clini-
cian to explore potential disparities
between veterans’ disability benefits
and the income of individuals with
whom the veteran resides.

Additionally, the amount of com-
pensation fiduciaries can receive for
their role can be significant. Fiducia-
ries can receive up to 4% of the yearly
VBA benefits of a veteran for whom
they are managing money, although
family members and court-appointed
fiduciaries are not allowed to receive
such a commission without a special
exception.'' Because large retroac-
tive payments may be disbursed all
at once, 4% of the total can be sub-
stantial.'®

Unsurprisingly, the VBA fidu-
ciary system suffers from a certain
amount of fraud, prompting recent
efforts in Congress to investigate the
program more closely.?® Particular
concern has been expressed by the
House Committee on Veterans Affairs
about misuse of funds by so-called
professional fiduciaries who pro-
vide services for multiple veterans.*
Recent audits estimated that over
$400 million in payments and estates
were at risk for misuse and over $80
million might be subject to fraud.'®
Until 2004, there was no policy in
place to replace a veteran’s funds if
those funds had been misused by
her/his fiduciary.>® However, this was
corrected when Congress passed the
Veterans Benefits Improvement Act,
and the VBA now reissues benefits if
they were misused and the VBA was
found negligent in its monitoring of
the fiduciary®® Unfortunately, it is
also the VBA that makes the determi-
nation of negligence, raising concerns
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Clinicians may contact their VBA
Regional Office to request an evalu-
ation of a veteran’s situation if they
have concerns about the fiduciary
arrangement, either based on their
own observations or on complaints
received from the veteran. A field
examiner is required to investigate
concerns about misuse of veteran
funds."

FIDUCIARY OVERSIGHT

The SSA has been criticized for its
lack of close oversight of representa-
tive payees. In a recent report on the
SSA representative payee program,
the evaluators noted, “More broadly,
the [SSA] program does not require
careful accounting and reporting by
payees, nor does the current system
appear to be useful in detecting pos-
sible misuse of benefits by payees.”

In contrast, the VBA fiduciary
program has designated field exam-
iners who play a role in the initial
competence determination, fiduciary
arrangement and selection, and over-
sight of the fiduciary arrangement.
Once the VBA has been alerted that
a veteran may require a fiduciary, a
field examiner is dispatched to ob-
serve the individual’s living con-
ditions, fund requirements, and
capacity to handle benefits.!' After
the initial contact, the field examiner
makes a recommendation of the ap-
propriate financial arrangement and
prospective fiduciary.

Regardless of the type of fiduciary
arrangement in place, the field exam-
iner makes periodic follow-up visits
to the beneficiary based on the indi-
vidual situation. The minimum fre-
quency of required contacts is at least
once per year.!! However, visits can
occur as infrequently as 36 months in
particular situations (Table). During
follow-up visits, the field examiner
evaluates the beneficiary’s welfare, the

performance of the fiduciary, the use
of funds, the competency of the ben-
eficiary, and the necessity to continue
the fiduciary relationship.
Although detailed oversight of

FIDUCIARY SERVICES

age beneficiaries from attempting to
rescind the payeeship, as they poten-
tially risk losing their disability ben-
efits as well.

In contrast, VBA requires regular

R epresentative payeeship has been shown to be
associated with reduced hospitalization, victimization,

and homelessness.

fiduciaries is technically required,
there are a limited number of field
examiners to provide that oversight.
In 2006, caseloads for field examin-
ers ranged from 132 to 592 cases per
employee. Recent auditing showed
that programs with the highest staff
case loads also had the highest num-
ber of deficiencies, suggesting that
some field examiners may be unable
to provide sufficient oversight to all
their clients.'® The effectiveness of
field examiners may suffer when they
are responsible for very high num-
bers of veterans.'® Improving over-
sight of fiduciaries is a stated goal of
the VA Office of Inspector General,
although increasing the number of
field examiners is not mentioned as a
means to achieve this goal >

The SSA does not systematically
assess whether a beneficiary is able
to resume control over his or her fi-
nances. Responsibility lies with the
beneficiary to initiate a request to
become his/her own payee by dem-
onstrating ability to care for self by
means of any evidence, including
providing a doctor’s statement or an
official copy of a court order. The SSA
further cautions beneficiaries who are
considering submitting proof of their
capability to manage their money as a
result of improvement in their condi-
tion that, “If SSA believes your condi-
tion has improved to the point that
you no longer need a payee, we may
reevaluate your eligibility for disabil-
ity payments.”* This may discour-

assessment by a field examiner for
continuation of the fiduciary arrange-
ment.'! It is possible to rescind this
arrangement if the veteran is found
to be competent to handle his/her
own funds, understands his/her fi-
nancial situation, is applying funds
to his/her needs appropriately, and
would not benefit from further VBA
supervision. Additionally, a trial pe-
riod of limited fund disbursement for
3 to 5 months can be recommended
in order to determine how well the
veteran manages his/her money. This
is commonly done when there are
substantial amounts of money being
held in trust for the veteran.!!

TRUSTEE EFFECTIVENESS

Considerable research has examined
the effectiveness of the SSA represen-
tative payee program as well as po-
tential benefits and risks to the payee.
For example, in beneficiaries with
psychiatric disabilities, payees can be
instrumental in promoting residen-
tial stability, basic health care, and
psychiatric treatment engagement.®
In addition, representative payeeship
has been shown to be associated with
reduced hospitalization, victimiza-
tion, and homelessness.**3> Finally,
research has found better treatment
adherence among consumers with
payees compared with those without.”

On the other hand, risks noted
in some studies suggest payeeship
may be used coercively, thwart self-
determination, and increase con-
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flict.” Additionally, payeeship was
not associated with a differential re-
duction in substance use compared
with SSA beneficiaries without a
payee, nor did it have any effect on
clinical outcomes.**?® These studies
may or may not be applicable to the
veteran population: Few studies of
SSA payeeship include veterans, and
there are no studies examining the ef-
fectiveness of the VBA fiduciary pro-
gram exclusively.

Conrad and colleagues reported
on a randomized trial of a commu-
nity trustee and case management
program integrated with psychiatric
care provided by the VHA.* Twelve-
month outcomes favored the use of
the more integrated program, which
showed a reduction in substance use,
money mismanagement, and days
homeless, along with an increased
quality of life. However, the study
did not distinguish between fund-
ing source (VBA, SSA, or both) and
trustee status (SSA representative
payee or VBA fiduciary). A voluntary
program in which veterans worked
with money managers who helped
them manage funds and held their
check books/bank cards also resulted
in some improvement in substance
use and money management, but this
program did not involve either the
formal SSA payee or VBA fiduciary
systems.*

Although there is a perception that
fiduciaries are unwanted impositions
on individuals with mental illness,
many veterans who have difficulty
managing their money seem to want
assistance. In one study, nearly 75%
of the veterans interviewed agreed
with the statement, “Someone
who would give me advice around
my funds would be helpful to me.”
Thirty-four percent agreed with the
statement, “Someone who would re-
ceive my check and control my funds
would be helpful to me,” and 22%

reported that they thought a money
manager would have helped prevent
their hospitalization.*® Additionally,
veterans who had payees reported
generally high levels of satisfaction
and trust with their payee, as well as
low feelings of coercion.”” Although
similarities with the SSA system may
allow some generalizing of findings
across SSA and VBA, significant dif-
ferences in how the programs are ad-
ministered and the amount of money
at stake justify independent evalua-
tion of the VBA fiduciary program.

CONCLUSION

Veterans with psychiatric disabili-
ties who are deemed incompetent
to manage their finances are typi-
cally assigned a trustee to disperse
disability funds. Both the VBA and
SSA provide disability compensation
and have a process for providing for-
mal money management services for
those determined to be financially
incapacitated. However, these 2 fed-
eral programs are complex and have
many differences.

Clinicians may come into contact
with these programs when refer-
ring a veteran for services or when a
veteran complains about their exist-
ing services. The decision of when
to refer a veteran for evaluation for
a fiduciary is challenging. Once a
veteran is referred to the VBA rating
agency, the VBA completes a more
formalized evaluation to determine
whether the beneficiary meets the
criteria for a fiduciary. The VBA also
has outlined more rigorous ongoing
assessment requirements than has the
SSA and has designated field exam-
iners to complete these; however, in
practice, field examiner heavy case-
loads may make it more challenging
for the VBA to achieve this rigor.

The VBA provides a formal means
of evaluating a veteran’s ability to
manage his or her funds through Su-

pervised Direct Payment, which can
allow a veteran to demonstrate the
ability to manage money and thus
end a fiduciary relationship that is no
longer needed. In contrast, SSA has
no formal evaluation program. Ad-
ditionally, requesting an end to a pay-
eeship for SSA funds can potentially
trigger the loss of benefits, discour-
aging recipients from ever managing
their money independently again.

Ultimately, assigning a fiduciary
involves a complex decision weigh-
ing values of autonomy (veteran’s
freedom to manage his or her own
money) and social welfare (veteran’s
safety if genuinely vulnerable to fi-
nancial exploitation). @
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