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Montana Court Rules in Favor of Aid in Dying
B Y  J OY C E  F R I E D E N

Physicians in Montana may legally
assist terminally ill patients in has-
tening death, according to a ruling

by the Montana Supreme Court.
The decision in the case of Baxter v.

State of Montana concerned Robert Bax-
ter, a retired truck driver from Billings,
Mont., who was terminally ill with lym-
phocytic leukemia with diffuse lym-
phadenopathy. As a result of the disease
and its treatment, Mr. Baxter suffered
from symptoms including “infections,
chronic fatigue and weakness, anemia,
night sweats, nausea, massively swollen
glands, significant ongoing digestive
problems, and generalized pain and dis-
comfort,” according to the decision. 

The court said further, “The symp-
toms were expected to increase in fre-
quency and intensity as the chemother-

apy lost its effectiveness. There was no
cure for Mr. Baxter’s disease and no
prospect of recovery. Mr. Baxter wanted
the option of ingesting a lethal dose of
medication prescribed by his physician
and self-administered at the time of Mr.
Baxter’s own choosing.”

Mr. Baxter, along with four physicians
and Compassion & Choices, a pro-aid-in-
dying group, filed suit in Montana’s dis-
trict court for the first judicial district,
challenging the constitutionality of Mon-
tana homicide statutes being applied to
physicians who provide aid in dying to
mentally competent, terminally ill pa-
tients. Mr. Baxter’s attorneys contended
that the right to die with dignity was con-
stitutional under Montana law.

The district court ruled in favor of Mr.
Baxter, but the state appealed the ruling
to the Montana Supreme Court. On
Dec. 31, 2009, that court also ruled in fa-
vor of Mr. Baxter, by a vote of 5-2, al-
though it declined to comment on
whether aid in dying complied with the
Montana constitution. Mr. Baxter had
died in December 2008.

“This court is guided by the judicial
principle that we should decline to rule
on the constitutionality of a legislative
act if we are able to decide the case with-
out reaching constitutional questions,”
wrote Justice W. William Leaphart. “We
find nothing in Montana Supreme Court
precedent or Montana statutes indicating
that physician aid in dying is against pub-
lic policy. ... Furthermore, the Montana
Rights of the Terminally Ill Act indi-
cates legislative respect for a patient’s au-
tonomous right to decide if and how he
will receive medical treatment at the end
of his life. ... We therefore hold that un-
der [Montana law], a terminally ill pa-
tient’s consent to physician aid in dying

constitutes a statutory defense to a
charge of homicide against the aiding
physician when no other consent excep-
tions apply.”

Justice James Rice, one of the two
dissenting judges, argued that under
current Montana law, a physician can
be prosecuted for helping a patient
commit suicide—if the patient sur-
vives, the crime falls under the catego-
ry of aiding suicide; if the patient dies,

the crime is regarded as a homicide. 
“Importantly, it is also very clear that

a patient’s consent to the physician’s ef-
forts is of no consequence whatsoever
under these statutes,” he wrote. “[The
majority] ignores expressed intent, pars-
es statutes, and churns reasons to avoid
the clear policy of the State and reach an
untenable conclusion: that it is against
public policy for a physician to assist in
a suicide if the patient happens to live af-

ter taking the medication; but that the
very same act, with the very same intent,
is not against public policy if the patient
dies. In my view, the Court’s conclusion
is without support, without clear reason,
and without moral force.”

In the wake of the court ruling—which
cannot be appealed—opinions vary as to
whether more Montana physicians will
now provide aid in dying to terminally ill
patients. Chicago health care attorney

‘We know aid in dying happens
in every state, even where the
legality is unclear. In Montana,
this [decision] brings clarity to
this issue.’
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Miles J. Zaremski, who wrote a “friend of
the court” brief in support of Mr. Baxter
in the Montana case, said that even
though the decision came out in their fa-
vor of them plaintiff, physicians in Mon-
tana will be reluctant to aid terminally ill
patients in dying until legal protocols for
the procedure have been established. 

“In Montana, if the patient gives the
doctor consent to provide aid in dying,
the physician can escape homicide
laws,” said Mr. Zaremski, who is also a
former president of the American Col-
lege of Legal Medicine. “Well, how was
that consent given? Were there witness-

es to it? Did you wait 10 days? I think you
need protocols and standards in place.” 

Oregon and Washington, the only states
with aid-in-dying statutes, have protocols
written into their laws, he noted. As to
who would write the Montana protocols,
“I think the legislature should, with input
from the medical community,” he said.

Kathryn Tucker, legal director of Com-
passion & Choices, noted that another
aid-in-dying case with which her group is
involved is being litigated in Connecticut.
Ms. Tucker disagreed with the idea that
Montana physicians would not immedi-
ately feel freer to provide aid in dying to

terminally ill patients in the wake of the
state supreme court decision. 

“Montana physicians can feel safe that
in providing aid in dying they don’t run
risk of criminal prosecution,” she said.
“We know aid in dying happens in every
state, even where the legality is unclear.
In Montana, this [decision] brings clari-
ty to this issue.” 

Ms. Tucker added that most medical
care “is not governed by statute; it’s
governed by the standard of care and
best practices. So most physicians will
approach aid in dying in Montana as
something regulated by the standard of

care. I think what’s going to happen
with Montana . . . [is that this case] will
move aid in dying into normal medical
practice that’s governed by the standard
of care and we’ll get away from the no-
tion that there need to be elaborate
statutes.” 

As to whether other states will adopt
aid-in-dying statutes, “It’s almost like
gay marriage,” Mr. Zaremski said. “Gay
marriage and rights for gay couples was
an unknown and foreign concept, and
now it’s inching forward bit by bit, so
maybe someday aid in dying will be the
norm and not the exception.” ■


