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How to Effectively Warn and Fire Office Employees
B Y  D A M I A N  M c N A M A R A

Miami Bureau

M I A M I —  A “progressive discipline” sys-
tem of warnings and suggestions for im-
provement before firing an underperform-
ing employee maximizes chances of
winning a wrongful termination lawsuit,
according to a labor and employee attorney. 

In addition, perform regular and honest
performance evaluations and keep all em-
ployee documents under lock and key. 

“I suggest to my clients that they do not
fire someone until there is enough of a pa-
per trail,” said Chad K. Lang, a labor and
employee attorney practicing in Miami.

“Progressive discipline ... is about fair-
ness. The No. 1 reason employees file
lawsuits is they believe they were not
treated fairly, regardless of how many
warnings you gave them. They truly be-
lieve they are right,” Mr. Lang said. 

There is no legal requirement for pro-
gressive discipline, but it will look “very
fair to a jury.” It will be perceived as, “We
gave them benefit of the doubt, they chose

not to listen, and we had to let them go.”
Avoid oral warnings about perfor-

mance, Mr. Lang said. But if an initial
warning is spoken, document it in writing
afterward. Write, for example, I met with
him on this date, we discussed this, and
this is what I asked him to improve. E-mail
is acceptable. For example, send an e-mail
stating, “Thank you for meeting with me
today. This is what we discussed.”

Subsequent warnings are more formal
and always should be in writing, Mr. Lang
said at a pediatric update sponsored by Mi-
ami Children’s Hospital.

Have a witness in the room when pre-
senting an employee with a written per-
formance warning, Mr. Lang suggested. “A
lot of people do these in a closed-door sit-
uation.” The presence of a manager or su-
pervisor is recommended, preferably one
of the same gender as the employee in
question to avoid allegations of sexual ha-
rassment before termination.

Link the written warning to prior oral
discussions and require the employee to
sign and date it. “A lot of times, people re-

member the signature but forget to date
it,” Mr. Lang said. “They might counter-
sue and say they signed it at different
time.” 

If an employee refuses to sign the writ-
ten warning, note this, sign and date it,
and have witness do the same. “The wit-
ness does not need to say a word. They
are observers, so if it comes down to it,
it does not become a ‘he said, she said’ sit-
uation.” 

Employees also should sign an employ-
ee handbook acknowledgment form, Mr.
Lang said. “An employee will most likely
lie and say [she] never received it.”

A written company policy should state
that these progressive steps are a guideline
and, in some instances, there will be im-
mediate termination, Mr. Lang said. The
employee handbook should include an
“at-will” employee policy. This implies
there is no contract for you to keep them. 

Honest, written performance evalua-
tions for all employees are another pro-
tection against a future lawsuit, Mr. Lang
said. “A lukewarm evaluation will not help

if you fire them for doing a poor job. If
you are going to take the time to do these,
tell the truth and be accurate.”

Many employers tie evaluation scores to
salary and bonus pay. It will look incon-
sistent to a judge or jury, however, if an
underperformer gets the same raise as
another employee doing well. “If it goes
to disposition, they will ask why you gave
an underperformer a raise in the first
place, and then why was it equal to some-
one you did not fire,” Mr. Lang said. 

A final piece of advice is to have a spe-
cific document retention strategy in your
office policies, Mr. Lang said. 

“This is where lawsuits are won and lost
nowadays.” It is advantageous, for exam-
ple, to state that all e-mail messages are au-
tomatically deleted after 6 months or 1
year. 

“Otherwise, a judge or jury can deem
failure to preserve electronic records “will-
ful spoliation.” “Adverse jury inference in-
structs the jury to assume the spoliation of
documents presumes they were harmful
to the defendant’s case.” ■

CALIFORNIA
Physician-owned practice seeking full or
part-time Practitioner. Practices located in
Bakersfield, CA.

Contact Terry Hilliard at hltguy@aol.com
Telephone: 661-323-5918
Fax: 661-323-4703

Farmington,
New Mexico

Join 7 Pediatricians and 1 CPNP in Farm-
ington, New Mexico—San Juan Regional
Medical Center is recruiting for a Hospital-
employed position, 1 in 6 Call, Excellent
Benefits, Salary & Production Bonus, and
Retirement Plan. Enjoy World-Class Golf,
Skiing, & Trout Fishing! 

Contact Terry Smith at 888-282-6591, 
Fax: 505-609-6681, tsmith@sjrmc.net
www.sanjuanregional.com

CALIFORNIA
BC/BE Pediatrician needed for 7 pediatrician
group. Call shared equally. Partnership op-
portunity after 1 year. Full time starting date
negotiable. Excellent salary/benefits. Sali-
nas, California.

Contact: Connie Kellough, 
Practice Administrator 
Pediatric & Adolescent Medical Associates
of Pacific Coast
260 San Jose Street, Salinas, CA 93901
831-757-8124 ckellough@pacpeds.com
Web Site: www.pacpeds.com

TEXAS
WELL ESTABLISHED SUBURBAN PRAC-
TICE IN PASADENA NEAR HOUSTON...
email: ompediatrics@gmail.com

CONTINUING EDUCATION

The Osler Institute 81st to 84th

Pediatric Board Reviews
approved for AMA/PRA category 1 credit 

6-day seminar with lecture-note syllabus

• Lectures with questions and answers

• Mock written exams & picture quizzes

May 3-8, 2009 – Tampa

June 28-July 3 – Indianapolis

August 2009 – To be announced

Fall 2009 – To be announced

New – Best of Pediatrics Audio

Call Today:  (800) 356-7537

www.osler.org/b8ya

Pass Your Boards!!

Dr. Wall's Pediatric Board Tutoring

For Private Tutoring Call: 701-642-8321
(Live phone operators available to serve you!) (Central Time Zone)

PROFESSIONAL OPPORTUNITIES

To place a classified ad in Pediatric News,
contact Andrea LaMonica, Pediatric News,
1120 Jensen Ave., Mamaroneck, NY 10543,
(800) 381-0569, FAX: (914) 381-0573.
Email ad to: a.lamonica@elsevier.com

Keep Up-To-Date
Watch our Classified Notices for

Postgraduate Course Information.




