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Legal Risk Seen With Some
Retainer-Fee Model Practices

B Y  J E N N I F E R  S I LV E R M A N

Associate  Editor,  Practice  Trends

D A L L A S —  Of the existing “concierge” care
models, practices that offer fees for noncovered
services to patients who have insurance carry the
highest legal risk, attorney John Marquis said at
a national conference on concierge medicine.

In light of recent actions taken by Congress,
state insurance commissioners, and federal agen-
cies, it’s clear that authorities are looking out for
potential conflicts of interest with this particu-
lar care model, said Mr. Marquis, a partner with
Warner, Norcross, & Judd, LLP, a Michigan law
firm that specializes in concierge-care issues.

There are several models for concierge-care
practices. Some opt out of Medicare and private
insurance to offer a periodic fee
for medical care. Others accept
only cash for their services. What
seems to attract most of the legal
action is the “fee for noncovered
services” or FNCS model. These
practices accept patients with pri-
vate insurance or Medicare but
also charge a flat fee monthly,
quarterly, or annually, he said at
the conference, sponsored by the
Society for Innovative Medical
Practice Design.

In return, patients are
promised a smaller patient base,
greater access to the physician,
and other amenities. For some
time, this approach has aroused speculation on
whether the physician might be double billing
for Medicare patients.

Exactly what the periodic fee pays for is the
gray area that incites legal action, Mr. Marquis
said. The fact that certain FNCS practices offer
preventive care is not a complete answer to the
legal issues, given that Medicare covers certain
preventive-care services, he said. Home visits are
another problem; in many cases, they’re also a
covered service under Medicare. 

Although Medicare is usually the 800-pound
gorilla in these situations, it’s private insurers that
currently pose the biggest risks to these practices.

They can tell a practice, “We don’t like what
you’re doing—boom, you’re out,” Mr. Marquis
said. For an FNCS-style practice counting on in-
surance reimbursement, “this could be devastat-
ing. I have had clients who’ve essentially decided
to not [become a FNCS-style practice] out of fear
of being terminated as a result of notifying the
insurance companies of what was going on.” 

The rub is that insurance companies don’t
need any cause to terminate a plan, he said. “It’s
a policy business decision that they apparently
make, and there’s really no clear legal recourse.”

Health departments and insurance commis-
sioners pose another credible risk to FNCS prac-
tices. In 2003, New Jersey’s health department
found that physicians who already had contracts
with HMOs were requiring HMO patients to pay
an annual fee to get into their practices.

The conflict was that many services these
FNCS providers were offering were already re-
quired to be included in any health insurance
plan offered in the state. “The department’s
main objection was not duplication of service
but that these practices were making patients
pay” for covered medical care.

In an edict that had the force of law, New Jer-

sey asserted that this requirement was illegal,
even though the fee in these practices was lim-
ited to services clearly not covered by the health
plan. “They’re stating, ‘We don’t care if the ser-
vice is covered by the health plan or not. It’s il-
legal if you charge that “poll tax” for a patient
to get into the practice,’ ” Mr. Marquis said.

The New York Department of Health raised
similar objections, except the state found FNCS-
type practices to be illegal on more than one ac-
count. 

Typically, insurance contracts in the state of
New York require that physicians provide 24-
hour case management and coordination of
necessary referrals. Furthermore, the state has
determined that expedited appointments dis-
criminate against patients who don’t have the

money to pay the fee, he said.
Legislative efforts at the state

and federal level to thwart FNCS
practices have caused some com-
motion but so far haven’t amount-
ed to much, Mr. Marquis said. 

Several years ago, Rep. Henry
Waxman (D-Calif.) targeted an
FNCS practice, MDVIP, in a letter
to Tommy Thompson, then secre-
tary of the Department of Health
and Human Services. 

“There could be a substantial
overlap between services that were
covered by Medicare and for which
MDVIP was asking patients to
pay,” Rep. Waxman wrote. More-

over, MDVIP physicians were providing
Medicare services to patients but charging them
a “poll tax”—“a conditional payment that says,
‘Either pay me $1,500, or I will not render
Medicare services to you.’ ”

Secretary Thompson disposed of the condi-
tional fee argument in a one-page statement.
“Under current law, physicians have some dis-
cretion regarding the patients they choose to ac-
cept. While the limiting charge provisions gov-
ern physicians’ charges for Medicare-covered
services, these provisions do not directly affect
charges for noncovered services,” according to
the statement.

Insofar as the retainer fee under such an agree-
ment is truly for noncovered services, such fees
would not appear to be in violation of Medicare
law, Mr. Thompson continued.

An alert issued by HHS’ Office of Inspector
General in 2002 reminded physicians that they
could “have a problem” if they proposed services
to patients in exchange for a flat fee that would
otherwise be covered by Medicare. The OIG’s
chief counsel later clarified that the alert did not
specifically take a position on concierge medi-
cine but only addressed fees for covered services
and was consistent with the position previously
taken by Secretary Thompson.

“At least now we know that the Thompson let-
ter is being enforced—that there are such things
as noncovered services, and if we charge for
those, that should be okay,” Mr. Marquis said.

Several bills have been introduced in Congress
that would prohibit physicians from charging a
membership fee to a Medicare beneficiary or
would forbid physicians from requiring a
Medicare beneficiary to purchase a noncovered
item or service as a prerequisite for receiving a
covered item or service. These bills “never got
out of committee,” Mr. Marquis said. ■

Although
Medicare is
usually the 800-
pound gorilla in
these situations,
now it’s private
insurance that
poses the biggest
risks to FNCS-
style practices. 

D.C. Seeks to Cap Damages,

Make Other Tort Reforms
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The District of Columbia is
the latest in a growing
number of jurisdictions try-

ing to combat rising malpractice
insurance premiums among physi-
cians, as legislators there battle
over whether the best solution is
damage caps or increased regula-
tion of insurers.

D.C. Mayor Anthony Williams
has proposed legislation that
would limit noneconomic dam-
ages to $250,000 and expand the
city’s Good Samaritan law to pro-
vide immunity to all health pro-
fessionals who provide free care. 

“The District is home to some of
the best medical care in the coun-
try,” Mayor Williams said when
he announced the bill . “This bill is
all about ensuring that our resi-
dents and visitors always get top-
notch care and that our medical
community can practice without
undue burdens.”

Linda Cropp, chair of the Dis-
trict of Columbia City Council
and a frequent political adversary
of Mr. Williams, has introduced
her own medical liability reform
bill. Under Ms. Cropp’s bill, the
city’s insurance commission would
be required to approve all pro-
posed liability premium increases
that exceed a certain percentage,
would allow the insurance com-
missioner to consider a malprac-
tice insurer’s current surplus as a
factor in rate making, and would
authorize refunds for physicians
who have paid excessive insurance
premiums.

Unlike Mr. Williams, Ms. Cropp
said she believed that tort reform
wasn’t the answer. “The problem
is the high [cost] of insurance,” she
said in a statement. “Payments to
patients who sue doctors in the
District have declined dramatical-
ly, even as doctors and politicians
have blamed skyrocketing jury
awards for driving up the cost of
malpractice insurance and driving
doctors out of business.”

Ms. Cropp cited a recent analy-
sis by the consumer watchdog
group Public Citizen to back up
her contention. That analysis
found that insurer payouts in the
city, when factored for inflation,
dropped from $29 million in 2001
to $11 million in 2004, a reduction
of more than 62%.

“Did the malpractice insurance
rates paid by doctors drop com-
mensurately?” Ms. Cropp said.
“No, they did not.”

But Victor G. Freeman, M.D.,
president of the Medical Society of
the District of Columbia, dis-
agreed with Ms. Cropp’s approach.
“Linda Cropp’s heart is in the right

place,” Dr. Freeman, an internist,
said in an interview. “She recog-
nizes there is a crisis, and her so-
lution is to make sure there is
tighter regulation around medical
liability rates in town. Unfortu-
nately, I think she’s been misled by
Public Citizen and the trial
lawyers, because she believes med-
ical liability companies are making
huge profits in the city at the ex-
pense of physicians.”

Dr. Freeman suggested that Ms.
Cropp might want to consider that
NCRIC (formerly the National
Capital Reciprocal Insurance Co.),
the liability insurer for 80% of the
District’s physicians, lost $7 million
last year. “If NCRIC wasn’t losing
money, other companies would
come in and compete. They’re
staying out for one very clear rea-
son: It’s bad business to come into
the District because of the high
jury awards.”

The Public Citizen study that
Ms. Cropp referred to is one of
several studies on malpractice in-
surance that recently have been
published. A study of 27 states ap-
pearing in the online version of the
journal Health Affairs found that
counties in states that had a cap on
noneconomic damages had 2.2%
more physicians per capita than
counties in states without a cap
(Health Aff. [Millwood] May
2005:[Epub ahead of print]). The
study, which used data from the
years 1985-2000, also found that
rural counties in states with a
$250,000 cap had 5.4% more
ob.gyns. and 5.5% more surgical
specialists per capita than did rur-
al counties in states with a cap
above $250,000.

Health Affairs also published an
online study showing that mal-
practice payouts appear to be
growing more slowly than previ-
ously thought (Health Aff. [Mill-
wood] May 2005;[Epub ahead of
print]). Using data from the Na-
tional Practitioner Data Bank,
Amitabh Chandra, Ph.D., of Dart-
mouth University, Hanover, N.H.,
and colleagues found that the av-
erage payment—including both
settlements and judgments at tri-
al—grew by 4% per year between
1991 and 2003, consistent with in-
creases in other health care costs.

Finally, another recent study
found that the adoption of “di-
rect” malpractice reforms—in-
cluding reducing damage caps—re-
sulted in a 3.3% increase in
physician supply.

“In our study, the estimated ef-
fect of direct reforms was greater
among physicians who practice in
nongroup settings,” wrote Daniel
P. Kessler, Ph.D., of Stanford
(Calif.) University, and colleagues
( JAMA 2005;293:2618-25). ■
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