
Question: Patient underwent uneventful
varicocelectomy and was warned not to
get out of bed. However, instead of us-
ing the bedpan as instructed, he walked
to the bathroom, fell off the toilet seat,
and injured his groin. The doctor did not
examine him until several days later and
found a large scrotal hema-
toma. The patient eventually
developed testicular atrophy.
Expert testimony appor-
tioned 40% of the damage to
the fall, and 60% to the doc-
tor’s delay in diagnosis and
evacuating the hematoma. In
a lawsuit for medical mal-
practice, which of the fol-
lowing choices is best?
A. This is a case of contribu-
tory negligence.
B. This is a case of assump-
tion of risk.
C. Damages are to be reduced by 40%.
D. A and B are correct.
E. A and C are correct.
Answer: E. To win a malpractice lawsuit,
the plaintiff must prove, with a prepon-
derance of evidence, the four elements
of negligence: duty, breach, causation,
and damages. However, the law allows
for affirmative defenses that can defeat,
in whole or in part, a malpractice action
even if the evidence satisfies all four el-
ements. One of these affirmative de-
fenses is contributory negligence, which
requires the claimant to be partly at
fault. At common law, any degree of neg-
ligence on the part of the plaintiff con-

stituted a complete defense. This was felt
to be overly harsh to the victim who may
have been only slightly careless, so the
law gradually changed to where the
amount of damages is proportionately
reduced by the percentage of plaintiff ’s
negligence.

This is called contributory
or more accurately, compara-
tive negligence, and many
states have enacted statutes
covering this defense, e.g.,
Florida’s §768.819 (4) (a), Fla.
Stat. (1993). In the above hy-
pothetical case, the 40% neg-
ligent plaintiff will be able to
recover only 60% damages.
In some states, if the plaintiff
is more than 50% negligent,
that is, fault greater than the
defendant’s, then no recovery

is allowed. In a few jurisdictions (five at
last count), strict contributory rather
than comparative negligence still re-
mains the law.

Assumption of risk is a complete bar
to recovery and requires both full knowl-
edge of risk and manifest consent on the
part of the claimant. The facts in this
case are insufficient to sustain this de-
fense. Assumption of risk is commonly
invoked as a defense in sports injuries,
but rarely in medical malpractice.

In order for the defense to successful-
ly plead contributory negligence, there
must be a showing that the plaintiff had
acted without reasonable regard for his
or her own safety. In a Florida case of

thrombophlebitis that developed follow-
ing a fracture, the patient omitted her
physical therapy, failed to elevate her
legs, continued smoking, and remained
inactive in bed for several days, all against
medical advice. The jury found the
claimant 45% comparatively negligent,
which was upheld on appeal.

However, the defense of contributory
negligence is not always successful. In
Weil v. Seltzer, the patient was treated for
many years with steroids that his doctor
represented to be antihistamines. He de-
veloped steroid complications, and died
suddenly at age 54 years from a saddle
block pulmonary embolus that con-
tained bone marrow fragments, thought
to have originated from steroid-induced
osteoporotic bones. The court dismissed
the defense of contributory negligence,
as there was insufficient evidence to
show that the patient knew he was tak-
ing steroids and could not have reason-
ably informed his other treating physi-
cians of this fact.

In a case of missed diagnosis of
popliteal artery laceration, a court re-
fused to instruct the jury regarding con-
tributory negligence where the patient
did not receive specific instructions re-
garding an earlier return to the emer-
gency room and it was questionable
whether an earlier return would have
made a difference. And in Gray v. Brock,
the Missouri Court of Appeals reversed
a lower court’s judgment of 82% con-
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Psych Admissions for Kids Doubled in 1996-2007
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AMERICAN ACADEMY OF CHILD AND

ADOLESCENT PYSCHIATRY

NEW YORK – During the period 1996-
2007, hospitalization rates for psychiatric
disorders among American children aged
5-13 years rose dramatically, nearly dou-
bling during that period.

Concurrently, psychiatric hospitaliza-
tions for U.S. adolescents (aged 14-19
years) also rose substantially, by 42%.
During the same period, psychiatric hos-
pitalizations rose modestly (by 8%) for
adults aged 20-64 years, whereas psychi-
atric hospitalizations for Americans aged
65 or older fell dramatically, Joseph C.

Blader, Ph.D., said while presenting a
poster at the meeting.

The reasons behind these changes and
their implications remain unclear, said
Dr. Blader of the State University of
New York at Stony Brook, but the shifts
in hospitalization rates – especially the
larger such shifts among children and
adolescents – raise concerns that de-
mand further analysis.

“It’s not a good thing” that substan-
tially more children and adolescents re-
quire hospitalization for psychiatric di-
agnoses, Dr. Blader said in an interview.
The shifts “represent a significant devel-
opment in mental health treatment in
the United States,” he said in the poster.

The data Dr. Blader analyzed came
from the Centers for Disease
Control and Prevention’s Na-
tional Hospital Discharge Sur-
vey and also showed that in
1996-2007, payment for the psy-
chiatric hospitalizations under-
went a significant shift away
from private insurance cover-
age and toward an increased
share of the hospitalizations
paid for by government agen-
cies, most typically Medicaid. 

According to Dr. Blader, the

questions now are, Does the rise in hos-
pitalizations result from “problems in the
level of services provided by communi-
ty care,” and has “more cost shifting” of
patients into Medicaid from private in-
surance led to or resulted from the rise
in hospitalizations? 

“Beneficiaries of
publicly funded in-
patient care may
have become dis-
proportionately
vulnerable to psy-
chiatric emergen-
cies,” or perhaps
the effect “indi-
cates better outpa-
tient care among the privately insured,”
he said in his poster. “In many states, pri-
vately insured patients with extended
psychiatric hospitalizations become eli-
gible for Medicaid coverage.”

He noted that during the period stud-
ied, the psychiatric field made a diag-
nostic shift: More children who engage
in injurious behavior are being labeled
with bipolar disorder. He also speculat-
ed that the increasingly complex
polypharmacy treatment of psychiatric
patients, including children, might be a
factor boosting hospitalizations.

In 1996-2007, the rate of hospitalization
for a primary diagnosis of a psychiatric
disorder in children aged 5-13 years rose
from 15.6 per 10,000 U.S. residents to
28.3. In adolescents aged 14-19 years, the
rate rose from 68.4 per 10,000 to 96.9,

while in those aged
20-64 years, the
rate increased from
92.1 per 10,000 to
99.1. All of the
changes were sta-
tistically significant.
Dr. Blader’s poster
did not report rates
for patients aged 65
or older, but in his

analysis, this number fell “dramatically”
from 1996 to 2007, he said.

During the period studied, private in-
surance coverage of these psychiatric
hospitalizations among children fell from
36% of cases to 23%, while government-
based sources of payment rose from
63% of cases to 71%. Among adoles-
cents, private payment fell from 52% of
cases to 22% while government coverage
rose from 44% to 62%. Among adults,
private coverage fell from 36% to 23%,
while government coverage was flat, at
58% in 1996 and 59% in 2007. ■
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Major Finding: In 1996-2007, hospitaliza-
tions for primary psychiatric diagnoses in
children aged 5-13 years jumped from
15.6 per 10,000 population to 28.3. In
the same period, hospitalization rates rose
by 42% in adolescents aged 14-19 and
8% for adults aged 20-64.

Data Source: Representative, nationwide
database maintained by the Centers for
Disease Control and Prevention.

Disclosures: Dr. Blader had no disclosures.
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The shifts
‘represent a
significant
development in
mental health
treatment in the
United States.’
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