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The 2019–2020 term of the US Supreme 
Court was remarkable by any stan-
dard. An extraordinary number of 

important cases made it “a buffet of block-
busters.”1 

We look first at several cases that will be 
of particular interest to ObGyns. Then we look 
briefly at a number of other important cases 
that affect the medical profession as a whole 
and the direction of the country (see “Other 
significant US Supreme Court decisions”), 
and finally we conclude with an analysis of 
this term and a forecast for the next. 

We chose cases in which specialty orga-
nizations, such as the American College of 

Obstetricians and Gynecologists (ACOG), or 
organized medicine (the American Medical 
Association [AMA], the Association of Ameri-
can Medical Colleges [AAMC], or the Ameri-
can Hospital Association [AHA]), took a special 
interest by filing “amicus curiae” (friend of the 
court) briefs with the Supreme Court. These 
briefs are filed by an organization or person 
who is not a party to the case but who may 
have important information to convey to the 
Court. Because these briefs represent a signifi-
cant commitment of money, time, and effort, 
they are usually not undertaken lightly. 

Decisions concerning  
abortion
June v Russo
Decided June 29, 2020, June v Russo involved 
a Louisiana statute that required abortion 
providers have “active admitting privileges at 
a hospital” within 30 miles of where the abor-
tion is performed.2 The Court decided a case 
in 2016 (from Texas) that involved almost the 
same statutory provision, so it might seem 
like an easy ruling.3 But Justice Kennedy (the 
deciding vote in 2016) has been replaced by 
Justice Gorsuch, so the outcome was uncer-
tain. It was a difficult case, with a total of  
5 opinions covering 138 pages and a “sur-
prise” from the Chief Justice. 

The Court, in a 5-4 decision, struck 
down the Louisiana law, but there was no 
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In June,  
SCOTUS struck 
down a state law 
requiring abortion 
providers to have  
admitting privileges 
at a hospital within  
30 miles
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majority opinion. Four justices in the plural-
ity emphasized that the Louisiana law (like 
the Texas law) substantially burdened the 
right to abortion without any corresponding 
benefit to the health of the women seeking 
abortions. (Under earlier Court precedents, 
“undue burdens” on abortion are uncon-
stitutional.4) Justice Breyer noted that the 
state could not present even one example in 
which a woman would have had better treat-
ment if her doctor had admitting privileges. 
For a variety of reasons, admitting privileges 
were cumbersome for abortion providers to 
obtain; therefore, enforcing the law had little 
or no benefit, but significant risk of reduced 
availability of abortion services.

In June v Russo, Chief Justice Roberts 
literally became the “swing vote”—the fifth 
vote to strike down the Louisiana law. In 
2016, he had voted the other way—to uphold 
essentially the same law (in Texas) that he 
struck down here. He attributed his switch to 
precedent (the general obligation of courts 
to follow prior decisions). He disagreed with 
the earlier decision, but felt bound by it. 

This should be the end of the abortion 
provider “hospital privileges requirements” 
that a number of states have passed. States 
seeking to nibble away at abortion rights will 
undoubtedly look elsewhere. Beyond that, 
it is difficult, from this case, to discern the 
future of abortion rights. 

ACOG was the lead in amicus briefs urg-
ing the Court to strike down the Louisiana 
law. ACOG (with others) was one of only a 
handful of organizations filing a brief urging 
the Court to agree to hear the case.5 When the 
Court did agree to hear the case (“granted cer-
tiorari”), ACOG and a number of other medi-
cal organizations filed a formal amicus brief 
on the merits of the case.6 The brief made 2 
arguments: First, that this case was essentially 
decided in Whole Woman’s Health in 2016 
(the Texas case) and, second, that “an admit-
ting privileges requirement is not medically 
necessary” and “clinicians who provide abor-
tions are unable to obtain admitting privileges 
for reasons unrelated to their ability to safely 
and competently perform abortions.” Justice 
Breyer cited the ACOG brief twice.

The American Association of Pro-Life 
Obstetricians and Gynecologists also filed 
an amicus brief.7 The brief was directed 
solely at arguing that ACOG was not pre-
senting reliable science. It summarized, 
“The American College of Obstetricians and 
Gynecologists has always presented itself 
to the Court as a source of objective medi-
cal knowledge. However, when it comes to 
abortion, the College today is primarily a 
pro-abortion political advocacy organiza-
tion.” That brief concluded that the “Court 
should read ACOG’s amicus brief not as an 
authoritative recitation of settled science, 
but as a partisan advocacy paper on behalf 
of a mere subset of American obstetricians 
and gynecologists.” 

The Association of American Physicians 
and Surgeons (which should not be confused 
with the “National Board of Physicians and 
Surgeons”) also filed an amicus brief. The 
brief argued, “Abortion, like other outpa-
tient surgical procedures, sometimes results 
in patient hospitalization. Requiring abor-
tion providers to maintain admitting privi-
leges will improve communication between 
physicians in the transfer of patients to the 
hospital and allow them to participate in the 
care of their patients while in the hospital, 
in line with their ethical duty to ensure their 
patients’ continuity of care.”8 CONTINUED ON PAGE 40
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SCOTUS upheld  
the religious 
exemption for 
contraception 
coverage in  
the ACA

Ultrasonography requirement  
for abortion
In another abortion case, the Court was 
asked to review a Kentucky abortion statute 
requiring that an ultrasound image be shown 
to the woman as part of informed consent for 
an abortion.9 ACOG filed an amicus brief in 
favor of a review, but the Court declined to 
hear the case.10,11 

Contraception considerations
The Affordable Care Act (ACA) has an ambig-
uous provision regarding no-cost “preventive 
care and screenings” for women. The ACA 
does not, however, specify contraceptive cov-
erage.12 Several departments and the Health 
Resources and Services Administration (col-
lectively referred to as “HRSA”) interpreted 
the provision to include contraception, but 
from the start there were religious objec-
tions. HRSA eventually provided an exemp-
tion regarding contraception for employers 
(nonprofits and for-profits with no publicly 
traded components) that had “sincerely 
held moral” objections to providing forms of 
contraceptive coverage. That regulation was 
again before the Court this term in Little Sis-
ters of the Poor Saints Peter and Paul Home  
v Pennsylvania.13 

In a 7-2 decision, the Court held that the 
ACA gave HRSA authority to adopt regula-
tions related to the undefined term “preven-
tive care.” Therefore, it found that HRSA could 
exempt those with religious objections from 
participation in providing contraceptive cov-
erage. ACOG and other medical groups filed 
an amicus brief arguing that contraception is 
an essential preventive service. “Contracep-
tion not only helps to prevent unintended 
pregnancy, but also helps to protect the 
health and well-being of women and their 
children.”14 It was cited only by Justice Gins-
burg in her dissent.15 

Deferred Action for Childhood 
Arrivals (DACA)
The AAMC, ACOG, AMA, and many other 
organizations filed an amicus brief16 in 

Department of Homeland Security v Regents 
of University of California.17 The case raised 
the question of whether a decision to end 
the DACA program followed the appropri-
ate administrative procedures. In 2012, the 
Obama administration issued a “memoran-
dum” establishing DACA (without congres-
sional approval or formal rulemaking). A 
lower court decision barring implementa-
tion of DACA was upheld by the Supreme 
Court in 2016 on a 4-4 vote.18 In 2017, the 
Trump administration moved to end DACA. 

In a 5-4 decision, the Court held that 
the explanation for ending DACA was inad-
equate, and violated the Administrative Pro-
cedures Act, so DACA could continue until 
the administration redid the repeal, follow-
ing the proper procedures. The decision of 
the Court dealt solely with the process by 
which the rescission took place—there was 
general agreement that the administration 
had the right to rescind it if the procedure 
(with legitimate reasons) was proper.

The brief for the medical groups argued 
that the failure of the regulation to consider 
“reliance interests” would have especially 
difficult consequences in the medical fields. 
It noted, “At this moment, an estimated 
27,000 health care workers and support staff 
depend on DACA for their authorization 
to work in the United States. Among those 
27,000 are nurses, dentists, pharmacists, 
physician assistants, home health aides, 
technicians, and others. The number also 
includes nearly 200 medical students, medi-
cal residents, and physicians who depend on 
DACA for their eligibility to practice medi-
cine.”16 The brief was not cited by the Court, 
but the reliance interest the brief spoke about 
was an important part of the case.

Employment discrimination 
against gay and transgender 
employees
Federal law (“Title VII”) makes it illegal for an 
employer to “discriminate against any indi-
vidual because of race, color, religion, sex, 
or national origin.”19 The question this term 
was whether discrimination based on sexual 

CONTINUED FROM PAGE 39
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Other significant US Supreme Court decisions 

The Court heard and ruled on a large number of other significant cases that will have consequences for many years to 
come. Highlights include:
• In 2 cases involving subpoenas for the President’s personal records, the Court suggested some balance between 

“nobody is above the law” and not unnecessarily hectoring or interfering with fulfilling the office of President. The 
Court held that Congress may subpoena a President’s personal and family records, while the President is still in of-
fice.1 It instructed lower courts to assess whether the papers are necessary, the subpoena is limited in scope, there 
is legitimate legislative purpose, whether the burden it imposes on the President is reasonable, and whether the 
subpoena would unduly interfere with the ability to do the work required as President.

• Similarly, local (state) grand juries may subpoena such personal records, but the President will have the opportunity 
to raise specific objections to the subpoenas—undue burden, bad faith, or overbreadth. In addition, the respect 
owed to the office should inform the conduct regarding the subpoena.2

• The Court upheld a federal law that prohibits most robocalls.3 It struck down an amendment that allowed robocalls 
made to collect debts owed to or guaranteed by the federal government. 

• The Court held that a single-director federal agency, whose director cannot be removed by the President (at will), 
violates the Constitution.4 The Consumer Financial Protection Bureau (created by the Dodd-Frank law) has such a 
single, no-removal director and that will have to be modified.   

• The Court held that the eastern half of Oklahoma (including Tulsa) is part of a Creek Nation reservation.5 This was a 
question of criminal law jurisdiction, not property ownership. The practical effect is that for crimes involving Native 
Americans, serious crimes will have to be tried in federal court, while lesser crimes may be tried in tribal courts.

• The Court determined that it was unconstitutional for a state program providing tuition assistance to parents who 
send their children to private schools, to prohibit students attending religious private schools from participating in 
the program. That is a burden on the “free exercise” of religion.6 

• The Court considered whether there can be civil liability for damages caused by a federal official in the United 
States harming a foreign national in another country. In this case, a border patrol agent standing in the US shot 
and killed a Mexican juvenile who was just across the border in Mexico.7 The issue was whether the parents of the 
Mexican national could sue the US officials for damages. The Court declined to expand liability to include those 
injured outside the US. Ultimately, the Court was reluctant to impose liability because this liability is not authorized 
by Congress. 

• In a COVID-19 religion case, the Court refused to stop the enforcement of a governor’s COVID-19 order that al-
lowed churches to operate with <100 attendees or 25% occupancy (whichever was lower).8 Meanwhile, businesses, 
malls, and stores were allowed to reopen without these stringent limitations. The church objected that greater bur-
dens were placed on religion than secular activity. The Court denied the church’s request for an injunction.

• The Court unanimously held that a state may punish or remove a “faithless elector.” Electors cast votes on behalf 
of their states in the Electoral College—where Presidents are technically selected. Electors are generally pledged to 
vote for the winner of a state’s vote for President. A few have violated that pledge and voted for someone else. As 
a practical matter, that could cause real disruption, and the Court upheld state laws that take action against these 
“faithless” electors.9 

• Several days after the Court had officially adjourned for the term, it received several petitions to delay the execu-
tion of federal prisoners. One case was based on the method of execution (use of pentobarbital),10 and another was 
based on the claim that a prisoner had become so mentally incompetent that it was improper to execute him.11 The 
Court turned down these appeals, allowing the executions to proceed. These were the first federal government 
executions in 17 years. 
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SCOTUS 
interpreted  
“sex” in Title VII 
(which makes it 
illegal for employers 
to discriminate 
against race, color, 
religion, sex,
or national origin) 
as including sexual 
orientation and 
sexual identity 

CONTINUED ON PAGE 44

orientation or sexual identity is within the 
statute’s meaning of “sex.” By a 6-3 majority, 
the Court held that Title VII applies both to 
orientation and identity. (This was an inter-
pretation of the statute, not a broad constitu-
tional ruling.)

The majority reasoned that “it is impossi-
ble to discriminate against a person for being 
homosexual or transgender without dis-
criminating against that individual based on 
sex. Consider, for example, an employer with 
2 employees, both of whom are attracted to 
men.” If the employer fires the gay employee, 
“the employer discriminates against him  
for traits or actions it tolerates in his female 
colleague.”20 

AMA and a number of other medical 
organizations filed an amicus brief in the 
case.21 The core of the argument of the brief 
was, “Employment discrimination against 
transgender people frustrates the treatment 
of gender dysphoria by preventing trans-
gender individuals from living openly in 
accordance with their true gender identity 
and impeding access to needed medical 
care. Experiencing discrimination in one of 
the most important aspects of adult life—
employment—makes it nearly impossible 
to live in full congruence with one’s gender 
identity. The fear of facing such discrimina-
tion alone can prompt transgender indi-
viduals to hide their gender identity, directly 
thwarting the goal of social transition…. Lack 
of treatment, in turn, increases the rate of 
negative mental health outcomes, substance 
abuse, and suicide.” The brief was not cited in 
the opinions in the case.

This decision is likely to have great impact 
on many aspects of American life. In the 
employment area, it is now a matter of course 
that employers may not discriminate based 
on orientation or identity in any employment 
decisions including hiring, firing, compensa-
tion, fringe benefits, etc. Harassment based 
on identity or orientation may similarly be an 
employment law violation. The decision also 
likely means that giving employment prefer-
ences to gay employees would now be as ille-
gal as would be giving preferences to straight 
employees. (Limited exceptions, notably to 

some religious organization employees, are 
not included in antidiscrimination laws.)22 

The importance of the decision goes well 
beyond employment, however. More than 
100 federal statutes are in place that prohibit 
“discrimination because of sex.” It is now 
likely that these statutes will be interpreted 
as prohibiting discrimination related to sex-
ual orientation and identification. 

Additional cases of interest 
HIV/AIDS International Program
A major US program fighting HIV/AIDS 
worldwide—the United States Leadership 
Against HIV/AIDS, Tuberculosis, and Malaria 
Act (aka the Leadership Act)—has provided 
billions of dollars to agencies abroad.23 Non-
governmental organizations (NGOs) receiv-
ing funds under the program must agree to 
have a “policy explicitly opposing prostitu-
tion and sex trafficking” (known as the “Pol-
icy Requirement”). Some grant recipients in 
foreign countries, generally affiliates of US 
NGOs, do not want to have such a policy and 
challenged the policy requirement as a viola-
tion of First Amendment right of free speech. 
The Court held that it is a well-settled princi-
ple that “foreign citizens outside US territory 
do not possess rights under the US Constitu-
tion.”24 Nor do organizations become entitled 
to such rights as a result of an affiliation with 
US organizations. This decision means that 
foreign organizations are free not to have the 
required policies, but they will be ineligible 
for funds under the Leadership Act. 

ACA government debts edition
The ACA was before the Court, yet again. To 
encourage private insurers to participate in 
online health insurance exchanges, the ACA 
provided that the federal government would 
share in insurance company losses for 3 
years.25 The Act, however, did not appropri-
ate any money for these “risk corridors,” and 
insurance companies  lost $12 billion. 

Congress (after the 2010 election) pro-
hibited any appropriated funds from being 
used to pay insurance companies for their risk 
corridor losses. Four insurance companies  
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sued the United States, seeking reimburse-
ments for their losses. This term the Court 
held that the government must pay for their 
losses under the ACA.26 The Court said that 
Congress could have expressly repealed the 
risk corridor obligation (in the appropria-
tion bill), but instead had only prohibited the 
expenditure of the money, which the Court 
said did not amount to an implied repeal of 
the obligation. We will see that ACA will be 
back before the Court again next term in Cal-
ifornia v Texas (discussed below).

Child custody and international 
abduction
The Hague Convention on the Civil Aspects 
of International Child Abduction (to which 
the United States is a party) provides that 

the courts of the country where the child 
has “habitual residence” have jurisdiction 
to decide custody.27 If a parent takes the 
child to another country, that country is 
obligated to return the child to the country  
of “habitual residence.” 

This term the Court was called upon to 
define “habitual residence.” The Court held 
that determining habitual residence depends 
on the “totality of the circumstances,” and 
that “locating a child’s home is a fact-driven 
inquiry,” and that “courts must be sensitive 
to the unique circumstances of the case and 
informed by common sense.”28 An exception 
to the Convention’s obligation to return a 
child to the country of habitual residence is 
where “there is a grave risk that [the] return 
would expose the child to physical or psy-
chological harm or otherwise place the child 
in an intolerable situation.”29 Who the parent 
is can affect many aspects of legal authority 
over the child, including consent to medi-
cal care, and the right to receive information 
concerning care. 

Analysis of the term
The term began October 7, 2019, and 
adjourned July 9, 2020, somewhat later than 
usual because of coronavirus disease 2019 
(COVID-19). During the term, the Court 
decided 60 cases, including 53 “signed” 
merit opinions after oral argument—the low-
est number of decided cases in many years.30 
Of those 60 cases, 22 (35%) were unanimous, 
and 13 (22%) resulted in a 5-4 split.30 Ten-
year averages are 48% unanimous and 20% 
with 5-4 decisions.30

Chief Justice Roberts was the central 
focus of the term. He presided over the 
impeachment trial of President Trump 
in the Senate early in the term. He also 
presided over the Court’s accommoda-
tions of the COVID-19 pandemic. He is the 
“median,” or “swing,” justice. He was in the 
majority in 12 of the 13 cases with 5-4 deci-
sions.30 He was in the majority in 97% of all 
cases and in 95% of “divided cases”—the 
highest of any of the justices this term.30 In 
some of the most critical decisions, Chief 

RBG: The woman, the legacy

Ruth Bader Ginsburg, as a law student, law professor, lawyer, judge, 
and justice, was a leading advocate for the rights of women. There 
were only a few women in law school when she attended, but she 
graduated tied for first in her class. Although she found it difficult to 
be hired as a lawyer, as a law professor and lawyer she helped map 
a strategy to expand legal rights for women, arguing 6 cases before 
the Supreme Court and winning 5 of them. She served as a federal 
appeals court judge and then was appointed to the Supreme Court in 
1993. She was the second woman to serve on the Court.

As a justice, she was known during much of her tenure on the 
Court as the leader of the liberal justices, although her jurisprudence 
was more complex than that simple statement. She was always a 
strong advocate for the rights of women (and equal rights of men) 
during her time on the Court. She was a very clear writer; her opinions 
were direct and easy to understand. She was also fast—she routinely 
had the record of announcing opinions faster than any of the other 
current justices. She was 87 when she passed away, having served 
on the Court for 27 years.

Justice Ginsburg was also something of a cultural phenomenon. 
In later years she was sometimes known as “the Notorious RBG.” 
Books, movies, songs, and even workout videos were made about 
her. In groups she seemed almost shy, but she was thoughtful, kind, 
and funny (sometimes wickedly so). The outpouring of affection 
and sympathy at her death was a symbol of the place she held in 
America. She loved the opera, a passion she shared with her friend, 
Justice Antonin Scalia. Despite their considerable disagreements on 
legal matters, Justices Ginsburg and Scalia were close friends. They 
attended opera with one another, and their families usually spent New 
Year’s Eves together. They were the 2 most recent justices to pass 
away while serving on the Court.
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Justice Roberts sided with the “liberal” 
wing, including on cases concerning abor-
tion, gay and transgender employment, 
DACA, and 2 Presidential subpoena cases. 
More often (in 9 of the 5-4 decisions), how-
ever, he sided with the more conservative 
justices.30 Justice Kavanaugh agreed with 
Chief Justice Roberts most often (in 93% of 
all cases).30 Among the others, these justices 
agreed with each other 90% or more of the 
time: Justices Ginsburg and Breyer (93%), 
Justices Alito and Thomas (92%), and Jus-
tices Breyer and Kagan (90%).30

COVID-19 and the Court
Some of the biggest news of the term came 
not from the law, but from medicine in the 
form of  COVID-19. The Court was in the pro-
cess of preparing a final period of important 
arguments when, on March 16, it announced 
that it was postponing further arguments. 
The Court rescheduled 10 oral arguments 
that were held by telephone (other cases 
were held over to the next term). The phone 
arguments, during the first 2 weeks of May, 
necessitated a change in format. Each jus-
tice was called on (in order of seniority) by 
the Chief Justice to ask questions. This was 
in contrast to the free-for-all questions that 
usually characterize in-person arguments. 
These arguments were broadcast live—
something that had never been done before. 
Public access was, on balance, a good thing. 
There were a couple failures to unmute, and 

there was “the flush heard round the world” 
in the middle of one argument, but otherwise 
the arguments went off with few hitches.31

Looking ahead
By the end of the term, no justice had 
announced an intention to retire from the 
Court. At least 2 justices were hospital-
ized during the term—Justice Ginsburg was 
hospitalized twice for gallbladder-related 
issues. Following the end of the term, she 
announced a recurrence of pancreatic can-
cer; she is receiving chemotherapy (gem-
citabine). Chief Justice Roberts was briefly 
hospitalized for a minor injury. 

The next term (called the “October 2020 
Term”) will begin on October 5, 2020. Most 
are assuming that it will be telephonic. The 
Court already has taken a number of cases. 
The constitutionality of the individual man-
date (coverage) in the ACA will once again be 
before the Court, and that already has pro-
duced a flood of amicus briefs from health-
related organizations.32 

Among other upcoming issues are cases 
related to the sentencing of juveniles to life in 
prison without the possibility of parole, state 
regulation of pharmacy benefit managers, a 
face-off between Google and Oracle on soft-
ware copyrights, and arbitration. In addition, 
the next term will include a return of some of 
the issues we saw this term, with more on robo-
calls, religious freedom and Catholic charities, 
and immigration and removal cases. ●
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